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INTRODUCTION

The American eectora system fals at the intersection of many different regulatory
regimes—some federal, some state; some congtitutional, some statutory; some general, some
specific; and some mandatory and some prohibitory. The Fourteenth Amendment’s Equal
Protection Clause, for example, represents a general federal condtitutional prohibition against
certain discriminatory electoral practices. It does not affirmatively mandate any particular
practicesitself. On the other hand, the federal statute setting the date of congressional elections
on “[t]he Tuesday next after the first Monday in November in every even numbered year”* does
represent a specific federal statutory mandate. Members of Congress must regularly be elected on
that day. If election law represented only a patchwork of these different kinds of legal
requirements, understanding it would be difficult enough. Unfortunately, the situation is worse
still. These regulatory regimes can contradict and compete with one another. State statutory
requirements, for example, may conflict not only with the state constitution but with federa
statutes and the federal constitution as well.

Luckily, there is a well-recognized hierarchy of authority. In the event of a conflict,
federa congtitutiona law trumps federa statutory law, which trumps state constitutional law,
which in turn trumps state statutory law, not to mention state administrative regulation.? In order
to understand best what the law requires and prohibits, then, it is best to move from the top down.
This background report thus begins with a discussion of what the United States Constitution
requires. Surprisingly, neither of its two prohibitory provisions most relevant to eection
practices—the Fourteenth Amendment’ s Equal Protection Clause and the First Amendment’s
protection of free speech and association--even mentions elections. The courts have, however,
applied both to the political process in far-reaching ways.

Next the report discusses the scope of Congress's power to enact statutes regulating
elections. The Congtitution grants it broad power to directly regulate congressional elections, less
power to directly regulate the selection of presidential electors (through election or otherwise),
and less power till to directly regulate state and local dections. Still, as a practical matter,
Congress has great power to regulate these other elections through other means—aeither
collateraly through its power to directly regulate the “time, place, and manner” of congressiona
elections, through its power to determine how federal moneys made available to the states should
be spent, or through its power to enforce certain constitutional safeguards, like the Equal
Protection Clause of the Fourteenth Amendment.

The report next takes up how Congress has actually used its power to regulate elections.
In addition to regulating campaign financing—an important area not considered in the report
because it falls outside the Commission’ s agenda—Congress has enacted three different kinds of
laws of particular importance: voting rights laws (the VVoting Rights Act); registration and
absentee voting laws (the National Voter Registration Act and the Uniformed and Overseas
Citizen Absentee Voting Act); and laws protecting individuals with disabilities in many aress,
including voting (the Americans with Disabilities Act, the Rehabilitation Act, and the Voting
Accessibility for the Elderly and Handicapped Act). Because any reform instituted by a state
would have to satisfy al these laws, their contours guide the possibilities of reform on the state
level.

This background report concludes with some applications demonstrating how all these
different regulatory regimes interact in practice. The task force has chosen its particular
hypotheticas—a federa statute enfranchising felons who have served their time, state laws
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requiring voters to produce certain forms of identification at the polls, a federal statute requiring
uniform voting technology within a state or across al states, and state laws regulating media
election forecasting and exit polling—not because it believes the Commission should adopt or
even consider them but because as a group they well show how many of the different pieces of
the puzzle fit together.

One important piece is missing, of course: state congtitutional and statutory requirements.
Because these vary so much from state to state, it was impossible to include them. But they will
certainly affect how any reforms proposed by the Commission are adopted. Any Commission
proposal requiring the amendment of a state congtitution, for example, may be harder for a state
to adopt than one requiring only an amendment to its code.

Findly, one caution. The task force report is intended only to provide the Commission
with a general background understanding of the laws that control in this area and how they
interact. There are many specific questionsiit does not directly address. Thisis unavoidable.
Unless the task force were to prepare a comprehensive treatise on election law, which time does
not permit, many legal questions must remain unanswered here. That is not to say, however, that
the task forceis less than eager to help the Commission understand them, but only to redlize that
this particular document has a very specific purpose—to help inform the Commission o that its
members may themselves see what the legal issues are and how to begin to analyze them.
Needless to say, nothing in this document necessarily represents the view of the Commission
itself. Indeed, its various authors do not necessarily agree in every detail of each other’s
arguments.
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CONSTITUTIONAL RESTRICTIONS ON FEDERAL AND STATE REGULATION OF THE
ELECTION PROCESS

Kenneth A. Gross
Skadden, Arps, Slate, Meagher & Flom LLP

Federa and state authority to regulate elections, though considerable, is not absolute.
Numerous federal congtitutiona provisions congtrain it. Two congtitutiona provisonsin
particular have great reach in thisarea: the Equal Protection Clause of the Fourteenth
Amendment and the First Amendment. In addition, a number of other constitutional provisions
have a narrower but still significant impact on the election process.

The Equal Protection Clause

No State shall . .. deny to any person within its
jurisdiction the equal protection of the laws.

U.S. Const. Amend. XIV, § 1.

The equal protection clauseis typically implicated in one of two situations: (1) when a
statute employs an inherently suspect or invidious classification, such as race or nationa origin;
or (2) when a statute implicates a fundamental right. Both Situations can arise in elections. In
fact, elections nearly aways potentially implicate the fundamental rights strand. The Supreme
Court has long held the right to vote to be fundamental. As early as 1886, it declared in Yick Wo
v. Hopkins:

When we consider the nature and the theory of our
ingtitutions of government, the principles upon which they are
supposed to rest, and review the history of their development, we
are constrained to conclude that they do not mean to leave room
for the play and action of purely persona and arbitrary power . . .
. For, the very idea that one man may be compelled to hold his
life, or the means of living, or any materia right essentia to the
enjoyment of life, at the mere will of another, seemsto be
intolerable in any country where freedom prevails, as being the
essence of davery itself.

There are many illustrations that might be given of this
truth, which would make manifest that it was salf-evident in the
light of our system of jurisprudence. The case of the political
franchise of voting isone. Though not regarded strictly as a
natural right, but as a privilege merely conceded by society,
according to itswill, under certain conditions, neverthelessit is
regarded as a fundamental political right, because preservative
of dl rights®

Whenever an election law employs a suspect classification or infringes the fundamental right to
vote, the courts subject it to so-called “strict scrutiny.” Under thistest, the law will be declared
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uncongtitutional unless it can be shown to bear a necessary relationship or be narrowly tailored to
acompdlling state interest*--a very demanding requirement.

Suspect Classifications. At one time some statutes straight-forwardly burdened
disfavored groups’ right to vote. These laws would smply employ suspect classificationson
their face. Although the Fifteenth Amendment, for example, barred states from restricting the
franchise to whites, some states banned African-American citizens outright from voting in
political primaries on the theory that primaries, unlike general elections, represented a private
activity rather than an act of the state. A court today would quickly strike down any statute like
this which discriminated on its face against African-Americans and even a state inclined to
discriminate would not be foolish enough to enact one.® Nowadays voters typically challenge a
different kind of statute, one that although facially neutral has the effect of burdening a protected
group’svote. In reviewing thiskind of statute, courts employ strict scrutiny whenever votersin a
protected group can show both a discriminatory impact on their vote and an intent to burden them
because of their group identity.

The courts employ so-called “reduced scrutiny,” on the other hand, when the voters
cannot show such adiscriminatory intent or when, if they can, the state can nonetheless prove it
would have passed the same law even without it.° Thus, alaw disproportionately burdening
AfricanrAmericans but passed for nonracia reasons or which would have been passed for
nonracia reasonsis subject to only reduced scrutiny. Under reduced scrutiny, a statute will
survive so long as it bears a rational relationship to alegitimate government interest’--afairly lax
requirement. The courts, in fact, have never employed reduced scrutiny to strike down an
election law affecting a particular group. Redligtically speaking, a showing of intent is necessary
to make a suspect classification challenge stick.

Hunter v. Underwood ® wéll illustrates how the suspect classification strand of equal
protection operates in this area. The Alabama Constitution of 1901 provided for the
disenfranchisement of persons convicted of certain enumerated fel onies and misdemeanors,
including "any . . . crimeinvolving moral turpitude.” Two citizens who had been
disenfranchised because they had been convicted of the misdemeanor of presenting a worthless
check challenged the provision under the Equal Protection Clause. From looking at the historical
record, the Supreme Court found that the state congtitutional convention included this provision
because it believed it would disproportionately disenfranchise blacks. In the absence of any
showing that the convention would have passed the provision for other, legitimate reasons, the
Court applied gtrict scrutiny and struck the provision down. Strict scrutiny is so demanding, in
fact, that the court did not even bother to inquire whether a compelling interest might support the
provison. The finding of intent aone effectively decided the case. Thus, athough the Equa
Protection Clause does not generally bar states from disenfranchising those convicted of crimes?
it does bar them from disenfranchising selectively on the basis of race or any intended racia

proxy.

Fundamental Rights. The fundamental rights strand of equal protection falls into severa
largely discrete parts even within just the field of election law. Two parts in particular—"one
person, one vote” and durationa residency requirements—have long received attention from
courts and commentators and represent much of the doctrinal backdrop to Bush v. Gore. Bush v.
Gore itsdf suggests that the Supreme Court may—or may not—be interested in expanding this
strand of equal protection to encompass much about how votes are cast, counted, and recounted.
And some lower courts have aready applied this strand to invalidate certain registration
requirements. In particular, one federa court of appeals has held that a state cannot require
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registration applicants to disclose their socia security numbers unless the state protects that
information from further disclosure.

One person, one vote. Equa protection was the basis for the "one person, one vote" line
of cases addressing malapportioned election digtricts. As early as Reynolds v. Sims," the
Supreme Court made clear that both state legidative districts and federal congressional districts
had to be apportioned on a near equal population basis. The courts have allowed some deviation
from absolute equality, however, especidly in state legidative digtricts, in order to serve specific
governmental interests. Indeed, in Reynolds v. Sims itsdf, Chief Justice Warren's opinion
observed that "some distinctions may well be made between congressional and state legidative
representation . . . [sSince] it may be feasible to use political subdivision linesto a greater extent in
establishing state legidative districts™* Thus, in practice, congressiona districting plans must
generaly gtrive for absolute equality in population (i.e., zero deviation) and drafters must justify
nearly al deviations™ while state and local districting plans are allowed more leeway.*®

Durationa residency requirements. Equal protection analysis has a so been used to test
state durational residency requirements for voting. Such requirements are prohibited for elections
for President and Vice President,** but are permissible for congressional eections so long as the
requirements are the same as those for the more numerous branch of the state’s own legidature.
Nevertheless, severa such durational requirements have been successfully challenged as
uncongtitutional burdens on the right to vote. In Dunn v. Blumstein, the Supreme Court
invalidated a Tennessee statute imposing a one-year state and three-month county residence
requirement as a prerequisite to voting. It reasoned that such long periods completely denied
some residents the fundamental right to vote and it rejected them under strict scrutiny because it
found they were not necessary to promote a compelling state interest.”™ Not dl durationdl
residency requirements, however, areinvalid. Courts have accepted ensuring the "purity” of the
electorate, avoiding fraud, and providing time for a jurisdiction to close its registration books in
advance of an election as compelling interests that can support reasonable residency
requirements.*

Bush v. Gore. Of course, the Supreme Court’s most recent application of equal
protection to elections is Bush v. Gore.*” In Bush, the Supreme Court found that the Florida
Supreme Court's decision to order manual recounts in an effort to resolve the contest of the state's
2000 presidential election violated the Equal Protection Clause. Although the per curiam opinion
was silent on the specific standard of review the Court used in evaluating the equal protection
claim, it cites two cases — Harper v. Virginia Board of Elections and Reynolds v. Sims — that
apply strict scrutiny to state statutes challenged on equal protection grounds, and the opinion later
discusses the "fundamentd right" of voters in a statewide recount, suggesting strict scrutiny as
well.’® Yet in actualy reviewing Florida' s recount procedures, the Court used language that
looks more like reduced scrutiny’ s rational basis review. Specifically, the Bush court held that

[t]he right to vote is protected in more than the initia alocation
of the franchise. Equal protection applies as well to the manner
of itsexercise. Having once granted the right to vote on equal
terms, the State may not, by arbitrary and disparate treatment,
value one person's vote over that of another.™

This threshold ambiguity as to the applicable standard of review makes any prediction of how
future courts will apply Bush v. Gore difficult. But the Supreme Court’s analysis does identify
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several particular deficiencies in the Florida recount process to which future courts will
presumably remain attentive:

Varying standards of what counts as avote. Because Florida used a genera “intent of the
voter” standard in determining for whom a ballot should count and |eft the application of this
general standard up to individua county canvassing boards, a balot counted for a candidate
in one county might not be counted at all in another. In fact, as the Court noted, “[t]he
standards for accepting or rejecting contested ballots might vary not only from county to
county but within a single county from one recount team to another.”® While oneteamin a
particular county might count a dimpled chad, for example, as a vote for a particular
candidate, another team might not. The Court thought such disuniformity in recount
standards across and within jurisdictions represented unconstitutional “uneven trestment.
If Bush v. Gore stands for nothing elsg, it stands for this: standards for what counts as a vote
have to be reasonably uniform in application, not just in theory, across the whole jurisdiction
for aparticular race. For statewide races, this effectively points to a single, specific statewide
standard for each type of voting machinery used.

»21

Overvotes vs. undervotes. The Florida recounts were focused exclusively on undervotes
(ballots that failed to register any choice in the presidentia race) and did not focus on
overvotes (balots that registered more than one choice in the contest, rendering them
invalid). The Court noted that under the Florida Supreme Court's order, "the citizen who
failed to vote for a candidate in away readable by a machine may till have his vote counted
in amanual recount; on the other hand, the citizen who marks two candidates in away
discernable by a machine will not have the same opportunity to have his vote count, even if a
manua examination of the ballot would reved the requisite indicia of intent.””® The Court’s
concern suggests that any recounting procedure should include both types of votes.

Inclusion of partial counts. The Florida Supreme Court, in ordering the recounts, appeared
willing to accept partia counts as of the time of fina certification. The Bush court disagreed,
reasoning that "[t]he press of time does not diminish the congtitutional concern” and
observing that "[a] desire for speed is not a general excuse for ignoring equal protection
guarantees."”

Use of voting machinery. Noting the requirement that any recount conducted under the
Florida Supreme Court's order would involve the use of voting machines in an unapproved
manner (e.g., screening out undervotes and overvotes), the Bush Court observed that such use
of machines would possibly require the state to design new software, which under state law
would need to be evaluated for accuracy. Without this "substantial additional work," the

Bush court concluded that "the recount cannot be conducted in compliance with the
requirements of equal protection."**

Education. Similarly, the Bush court observed that the recount would require the use of "ad
hoc teams comprised of judges. . . with no previous training in handling and interpreting
ballots." In conjunction with other aspects of the recount, the Bush court found this process
to "raige] further concerns."

In addition to the ambiguity of Bush v. Gore's general standard of review, another feature
makes it difficult to say how expansively future courts will apply the case. Although the Court’s
genera reasoning would seem to sweep broadly, the Court defined the actua congtitutional
violation quite narrowly: “The recount process.. . . isinconsistent with the minimum procedures
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necessary . . . in the special instance of a statewide recount under the authority of a single state
judicial officer.”® It immediately cautioned, moreover, that “/ojur consideration is limited to the
present circumstances, for the problem of equal protection in election processes generally
presents many complexities.”*” And it took care to point out al that it was not deciding:

The question before the Court is not whether local
entities, in the exercise of their expertise, may develop different
systems for implementing elections. Instead, we are presented
with a situation where a state court with the power to assure
uniformity has ordered a statewide recount with minimal
procedural safeguards. When a court orders a statewide remedly,
there must be at least some assurance that the rudimentary
requirements of equal treatment and fundamental fairness are
satisfied.?®

The Court’s opinion points to three particular features of Florida's scheme that might
limit the future reach of the case. First, the case focuses only on recounts, not on other features of
the election process in which differences of treatment might be justified. Astwo justices often
supportive of equal protection claims stated in dissent:

the Equal Protection Clause does not forbid the use of avariety
of voting mechanisms within ajurisdiction, even though
different mechanisms will have different levels of effectiveness
in recording voters' intentions; local variety can be justified by
conzc;erns about cog, the potentia value of innovation, and so
on.

Second, the Court suggests that its standard might apply only to statewide, not local, procedures.
The Court carefully distinguishes between local and statewide procedures severa timesin the per
curiam opinion, twice remarks that the Florida Supreme Court’s remedy in Bush was statewide,
and clearly indicates that it is not speaking to the issue of non-statewide races. Third, the Court
expressly focuses on the situation “where a state court [has] the power to assure uniformity.”
This focus leaves open the possibility that equa protection might require less from an executive
actor, like a Secretary of State, particularly if the Secretary has under state law no “power to
assure uniformity” through promulgating rules or issuing opinions. In short, the Court in Bush
reasoned broadly in away that leaves hope for those who would challenge many existing election
procedures but at the same time hedged its opinion with enough cautions and specia
circumstances that future courts, if they want, can limit the case to its facts. It is safe to say only
that Bush s future is unclear.

Privacy and Social Security Numbers. One United States Court of Appeals has applied
the fundamental rights strand of equal protection to protect a voter’s privacy. Before 1993,
Virginia required registration applicants to provide their socia security numbers to voting
registrars and dlowed any other qualified voter, along with candidates, incumbents, politica
parties, and certain nonprofits, to obtain that information. Because of Congress's protection of
socia security numbers againgt disclosure in the Privacy Act and in the Freedom of Information
Act and the “aarming and potentialy financialy ruinous’ harm of identity theft, the court found
that the two provisions together imposed a substantia, indeed “intolerable,” burden on the
fundamental right to vote.® That finding, in turn, obliged it to apply strict scrutiny, which asked
whether the provisions were narrowly tailored to advance a compelling state interest. Virginia
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argued that the provisions prevented voter fraud and promoted participation in the eectora
process. The court, however, concluded that the provisions together were not narrowly tailored to
fulfill those interests. In particular, it saw no reason for the second provision, which alowed
disclosure to the public. It did, however, find that the first provision by itself would
“unquestionably” have passed constitutional muster.®* It thus gave Virginia two choices. The
state could either stop demanding that registration applicants provide their social security

numbers as a condition of voting or it could continue to require that information and use it
internally but not allow members of the public to seeit. The state now prohibits disclosure of
socia security numbers to anyone other than election officias and courts.

The First Amendment

Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press;
or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

U.S. Const. Amend. 1.

Although the eection process is fraught with First Amendment issues (most notably in
the context of campaign finance regulation and political speech), the First Amendment is most
relevant to the Commission’s wark in two genera aress. (1) political parties freedom of
association and (2) the medias freedom of the press, especialy with respect to the collection of
exit poll data and the use of such data to forecast the outcome of elections. Each of these is
discussed below.

Political Parties Freedom of Association. In NAACP v. Alabama * the Supreme Court
first recognized aright to freedom of association emanating from the First Amendment. In the
elections context, freedom of association has been applied to evaluate statutes that directly or
indirectly affect political parties, particularly their conduct of primary elections. A state can, for
example, require that parties use primaries to nominate candidates, but there are some types of
primaries they cannot impose against a party’ swishes. Conversely, when party activities come to
comprise an integral part of the overall eection process, they become subject to constitutional
requirements and statutory limitations to enforce them.*

The first case applying freedom of association to party primaries was Tashjian v.
Republican Party of Connecticut.® \n Tashjian, the Court invalidated a state |aw barring parties
from alowing independents from voting in their parties. In invaidating the statute, the Court
concluded that "the Party's determination of the boundaries of its own association . . . is protected
by the Constitution."** The Court made clear, however, that strict scrutiny does not always apply
in cases where a state law infringes the autonomy of political parties. “No litmus-paper test . . .
separates those restrictions that are valid from those that are invidious. . . . Theruleis not self-
executing and is no substitute for the hard judgments that must be made.”*® As the Court made
clear in amore recent case, the applicable test balances the party’ s associationa interests against
the state' s interests in a complicated way:
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When deciding whether a state election law violates First and
Fourteenth Amendment associational rights, we weigh the
"character and magnitude™ of the burden the State's rule
imposes on those rights against the interests the State contends
justify that burden, and consider the extent to which the State's
concerns make the burden necessary. Regulations imposing
severe burdens on plaintiffs rights must be narrowly tailored and
advance a compelling state interest. Lesser burdens, however,
trigger less exacting review, and a State's important regulatory
interests will usualy be enough to justify reasonable,
nondiscriminatory restrictions. No bright line separates
permissible election-rel ated regulation from unconstitutional
infringements on First Amendment freedoms®’

In short, the Court applies strict scrutiny whenever a state severely burdens a party’s
rights of association and something like reduced scrutiny when a state does not. The Commission
must thus carefully think through any proposals that affect the autonomy of political parties. So
far, the Court has struck down, among other things, state attempts (1) to limit the voters a party
may alow to participate in its primary;*® (2) to impose restrictions on the sdection of party
officials, as opposed to candidates;*® and (3) to structure the primary system in away that forces
members to associate with voters with whom they not only disagree but who have actively
declined to associate formally with the party.*

Media Redtrictions on Exit Polling and Forecasting Election Results. The other relevant
application of the First Amendment to elections concerns the always-controversia media practice
of conducting exit polls and then forecasting election results before the polls have closed in all
areas of the country. Because the First Amendment strongly protects the medids activities, it is
inevitable that any attempt to regulate the medias collection and use of exit poll datawill draw a
first amendment challenge.

Redtricting forecasts. Efforts to restrict broadcast of election forecasts would
likely be subject to scrutiny under the First Amendment's highly protective approach to political
speech. In Mills v. Alabama, the most relevant Supreme Court precedent, the Court struck down
an Alabama statute that barred the media from publishing on election day itself editorials urging
voters to vote in certain ways.** The Court found no need to make the controlling First
Amendment standard clear because “ no test of reasonableness’ could save the statute.*
Nowadays rules barring the media from disseminating information, like forecasts, that some
voters would view as relevant to their decision whether or how to vote would invoke strict
scrutiny, which would require the state to show that the rules were narrowly tailored to serve a
compelling government interest—a difficult test indeed.

Restrictions on the Callection of Exit Poll Data. Another possible meansto stem
the forecasting of election resultsisto ban or restrict exit polling. If the media lacks information
on how people voted, it cannot make reliable predictions. A number of states have attempted to
do this and have been largely unsuccessful. In Daily Herald v. Munro, for example, the Ninth
Circuit upheld atrid court's decision to overturn a Washington statute banning exit polling within
300 feet of apolling place® The court found the 300-foot zone to be a public forum because of
its traditiona openness for press interviews and public discourse and found the restriction to be
content-based because it turned on the kind of information discussed. Thus, strict scrutiny
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gpplied: "[a] content-based statute that regulates speech in a public forum is congtitutiona only if
it is narrowly tailored to accomplish a compelling government interest."**

The state argued that the statute satisfied this demanding test. The law was designed, the
state claimed, to preserve order at polling places. The court recognized, however, that the
unspoken goal of the statute was to restrict exit polling and election forecasts;* noted that the
state dready had a statute prohibiting "disruption™ at polling places; and found that less-
restrictive ways were available to address the state' s asserted interest, such as a smaller zone,
media identification requirements, and separate entrances and exits to the polls.*® District courts
elsawhere have followed the reasoning of Daily Herald to invaidate smilar restrictions in other
states.*’ In Georgia, however, adistrict court did uphold a 25-foot zone, reasoning that the state’s
interest in polling place decorum outweighed the medid s interest in this small area and that the
25-foot figure was a fair balance between the interests of pollsters and voters.*®

Restricting the Release of Official Polling Results to the Press. Although the
First Amendment generally bars the government from restricting the press's collection and
publication of publicly available data or predicting eection results, it places no duty on the
government to make information available to the media that it does not make available to the
genera public.*® Thus, the government could, if it wanted, embargo the public release of official
polling data until a certain time on election day or after. It could not, however, release such
information to some members of the public while not releasing it to the press. In particular, a
state could not alow some members of the public to witness the official counting and then
prevent the media from asking those witnesses about the results.

Other Constitutional Provisions Affecting Elections
Twelfth Amendment (presidential elections)

The Electors shall meet in their respective states and vote by
ballot for President and Vice-President, one of whom, at
least, shall not be an inhabitant of the same state with
themselves. . ..

U.S. Const. Amend. XII.

The Twelfth Amendment, together with Article I1, establishes the presidential selection
process known popularly as the Electoral College and specifies the procedures by which electors
votes are cast and counted (i.e., opening and counting in the Senate, and procedures for resolving
the election in the two Houses of Congress if no candidate receives amagjority). Any proposal to
abolish the Electora College would require a congtitutional amendment. The Congtitution,
however, does |eave the states and Congress some flexibility. A state legidature can, for
example, forego a popular election and pick presidentia electors itself subject to due process
congtraints. It can aso change the traditiona winner-take-all formulafor alocating electors, as
both Nebraska and Maine have done, by awarding electors by congressional district (with a bonus
for winning the statewide popular vote) and it can bind electors to vote for their party's nominee.
Likewise, dthough the Twelfth Amendment says that the electors’ votes shall be counted in a
joint session of Congress, it does not specify the method of counting, presumably leaving that to
Congress itself.
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Fifteenth Amendment (race)

The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any state on
account of race, color, or previous condition of servitude.

U.S. Const. Amend. XI, § 1.
Nineteenth Amendment (sex)
The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any state on
account of sex.
U.S. Const. Amend. XIX, § 1.
Twenty-Sixth Amendment (age)
The right of citizens of the United States, who are 18 years of
age or older, to vote, shall not be denied or abridged by the

United States or any state on account of age.

U.S. Const. Amend. XXVI, § 1.

These three amendments ban states and localities from discriminating against racia

minorities, women, and youths aged 18 or older in the grant of the franchise. None grants the

right to vote itself to anyone. Rather they al prohibit states, if they grant the right to vote to

others, from denying it to individuals in these groups. These amendments, together with the
Fourteenth, would be the basis for any constitutional claim of discrimination in voting against a

dtate or locality.
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Seventeenth Amendment (election of senators)

The Senate of the United States shall be composed of two
Senators from each State, elected by the people thereof, for
six years; and each Senator shall have one vote. The electors
in each State shall have the qualifications requisite for
electors of the most numerous branch of the State
legislatures.

U.S. Const. Amend XVII, § 1.

This amendment provides for the popular eection of United States senators. Prior to its
adoption in 1913, senators were chosen in whatever way the legislature of each state directed.*

Twentieth Amendment (presidential and congressional transition)

The terms of the President and Vice President shall end at
noon on the 20th day of January, and the terms of Senators
and Representatives at noon on the 3d day of January, of the
years in which such terms would have ended if this article
had not been ratified; and the terms of their successors shall
then begin.

U.S. Const. Amend. XX, § 1.

This amendment specifies that the executive transition should occur on January 20"
following each presidential ection and the congressional transition on January 3° following
each congressional election. This deadline creates the ultimate pressure for speedy resolution of
presidential election contests.

Twenty-Second Amendment (presidential term limits)

No person shall be elected to the office of the President more
than twice, and no person who has held the office of
President, or acted as President, for more than two years of a
term to which some other person was elected President shall
be elected to the office of the President more than once.

U.S. Const. Amend. XXII, § 1.

This amendment imposes alimit of two terms on the office of President of the United
States and prohibits an individua who ascends to the office of President and serves as President
for more than two years from seeking re-election more than once. The Twenty-Second
Amendment effectively bars certain candidates (i.e., two-term incumbents) from gaining access to
the presidentia ballot in the states.

Twenty-Third Amendment (selection of presidential electors for the District of Columbia)

Background Report of the Task Force on Legal and Constitutional 1ssues
National Commission on Federal Election Reform
Page 12



The District constituting the seat of Government of the
United States shall appoint in such manner as the Congress
may direct:

A number of electors of President and Vice President equal
to the whole number of Senators and Representatives in

Congress to which the District would be entitled if it were a
State, but in no event more than the least populous state....

U.S. Const. Amend. XXIII, § 1.

This amendment alows residents of the Didtrict of Columbia some voice in choosing the

President. Prior to its adoption in 1961, the District had no representation in the Electoral

College. Other territories of the United States currently have none.

Twenty-Fourth Amendment (poll taxes)

The right of citizens of the United States to vote in any
primary or other election for President or Vice President, for
electors for President or Vice President, or for Senator or
Representative in Congress, shall not be denied or abridged
by the United States or any state by reason of failure to pay

any poll tax or other tax.

U.S. Const. Amend XXIV.

This amendment prohibits states from requiring people to pay money in order to exercise
their right to votein federal elections. Although the amendment does not prohibit the use of such

taxes in state or local eections, such practices will generally be unconstitutional under the

Fourteenth Amendment's Equal Protection Clause.™
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CONGRESSIONAL AUTHORITY TO REGULATE ELECTIONS

Pamela S. Karlan

Stanford Law School

and

Danid R. Ortiz

University of Virginia School of Law

Since the federal government is one of delegated power, any act of Congress must rest on
some affirmative grant by the Congtitution. Four major congtitutiona provisions give Congress
power to regulate how states and localities conduct elections: the Elections Clause of Articlel,
section 4, which governs congressiona elections, and its presidential counterpart in Article I,
section 1; the enforcement power conferred by section 5 of the Fourteenth Amendment; the
Spending Clause of Article |, section 8, clause 1; and the Commerce Clause of Article I, section
8, clause 3.

The Elections Clause and Article II, Section 1

The Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in each
State by the Legislature thereof; but the Congress may at
any time by Law make or alter such Regulations, except as to
the Places of chusing Senators.

U.S. Const. art. I, § 4.

The Congress may determine the Time of chusing the
Electors, and the Day on which they shall give their Votes,
which Day shall be the same throughout the United States.

U.S. Const. art I1, § 1, cl. 4.

The Elections Clause has traditionally been interpreted to give Congress virtudly plenary
power over awide range of aspects relating to congressional elections. In its most recent decision
discussing this clause, Cook v. Gralike,>* the Supreme Court stated that “in our commonsense
view [the] term [*Manner of holding Elections' ] encompasses matters like ‘ notices, registration,
supervision of voting, protection of voters, prevention of fraud and corrupt practices, counting of
votes, duties of inspectors and canvassers, and making and publication of election returns.’”*
The list of practices that the Supreme Court and the lower federal courts have actually found
within the scope of Congress's Election Clause power is broad indeed—ranging from registration
of voters at the beginning of the federal election process to the certification of results at the end.>
The courts, in fact, have interpreted the clause as granting Congress authority both to regulate
conduct at any state or local election that coincides with afederal contest and to punish state
election officers for violating state duties connected with federal elections™ The clause does
not, however, grant Congress power to decide who may vote in congressional elections. That
power belongs to the states. Under the Qualifications Clauses of the Congtitution, the voters for
House and Senate elections “shall have the %ual ifications requisite for Electors of the most
numerous Branch of the State Legidature.” In other words, the Congtitution restricts the
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congressional franchise to those whom the state allows to vote for members of the lower house of
itsown legidature. The power to set the qualifications of voters, however, does not mean that
states can set them discriminatorily on certain prohibited grounds, like race and gender. The
fundamental rights strand of equal protection, moreover, limits the state’ s ability to restrict the
franchise in other ways as well.

The Elections Clause assumes, in the first instance, that states will enact election
regulations themselves. But as the Court has explained:

The Clause is a default provision; it invests the States with
responsibility for the mechanics of congressiond elections, but
only so far as Congress declines to pre-empt State legidative
choices. Thusitiswell settled that the Elections Clause grants
Congress the power to override state regulations by establishing
uniform rules for federal eections, binding on the States. The
regulations made by Congress are paramount to those made by
the State legidature; and if they conflict therewith, the latter, so
far as the conflict extends, ceases to be operative.”’

As the Court went on to say, the clause gives Congress “‘ comprehensive’ authority to regulate the
details of dections, including the power to impose ‘ the numerous requirements as to procedure
and safeguards which experience shows are necessary in order to enforce the fundamental right
involved.””*®

This power has along pedigree, stretching back into the 1880's. In one of the earliest
cases, the Court construed the “make or alter” language of the Elections Clause:

[If Congress] chooses to interfere, there is nothing in the words
to prevent its doing so, either wholly or partidly. On the

contrary, their necessary implication is that it may do either. It
may either make the regulations, or it may ater them. If it only
alters, leaving, as manifest convenience requires, the general
organization of the polls to the State, there results a necessary
co-operation of the two governments in regulating the subject.
But no repugnance in the system of regulations can arise thence;
for the power of Congress over the subject is paramount. It may
be exercised as and when Congress sees fit to exercise it. When
exercised, the action of Congress, so far asit extends and

confli E(’:gts with the regulations of the State, necessarily supersedes
them.

Several aspects of Congress's Elections Clause power bear discussion. Thefirst isthat
the states' default power to regulate congressional e ections comes from the Elections Clause,
rather than from their residual, Tenth Amendment-protected sovereignty. As the Supreme Court
reaffirmed recently in Cook:

The federal offices at stake arig €] from the Constitution itsalf.
Because any state authority to regulate election to those offices
could not precede their very creation by the Congtitution, such
power had to be delegated to, rather than reserved by, the
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States.... No other constitutional provision gives the States
authority over congressiona elections, and no such authority
could be reserved under the Tenth Amendment. By process of
elimination, the States may regulate the incidents of such
elections, including baloting, only within the exclusive
delegation of power under the Elections Clause.”’

Thus, federalism concerns and state sovereignty cannot trump any exercise of Congress's
Elections Clause power. In fact, the lower federal courts have uniformly rejected state arguments
that Congress' s wide-ranging regulation of state voter registration practices under the Motor
Voter law violate the Tenth Amendment by commandeering state personnel and resources.”

Second, along series of cases, mostly involving statutes that criminalize various forms of
election-related misconduct, holds that Congress's power under the Elections Clause extends to
many, if not all, agpects of an election conducted even in part to select members of Congress. In
the most recent reported case, the federal Court of Appeals upheld the convictions of two men
charged with vote buying in primary eections for county commissioner and sheriff that appeared
on the same ballot as uncontested primaries for the United States Senate and House of
Representatives. In language fairly typical of these cases, the Court of Appeals firmly rejected
the defendants claim that there was no federa jurisdiction:

[T]he federal election fraud statutes were implemented to protect
two aspects of afederal election: the actual results of the
election and the integrity of the process of electing federal
officids. In the present case, we agree with the government that
[the defendants'] fraudulent conduct corrupted the election
process, if not the election results.

Moreover, the government maintains, and we agree, that the
Condtitution's Necessary and Proper Clause, (Art. I, § 8, cl.18),
along with Art. 1, 8 4, empowers Congress to regulate mixed
elections even if the federal candidate is unopposed.®

This ability to regulate “mixed” elections effectively gives Congress some extra power to protect
voting rightsin state and local elections. Thus, for example, the federa anti-intimidation statute
protects voters even if the real aim of intimidation concerns a state or local contest.®®

The practical reach of Congress's power iswider sill. Although as aformal matter the
Elections Clause gives Congress power only to regulate elections for the House and Senate, states
may find it easier and cheaper smply to standardize to the federally mandated congressional
mode for al the elections—presidential, state, or local--they conduct. The exact scope of
Congress s power under Article 1, 8 1 to regulate presidential elections, for example, is
somewhat unclear. The Elections Clause grants Congress the authority to regulate “the time,
place, and manner” of congressiona elections while its presidential counterpart grants Congress
authority to regulate only the “Time of chusing Elector[s] and the Day on which they shdl give
their Votes” Art. 1, 81, cl. 2 aso expresdy gives states, not Congress, the power to “gppoint in
such Manner as the legidature thereof may direct, a Number of electors.” Those textua
differences would seem to give Congress much less power over presidential elections and the
states more. The courts, however, have not been so clear. In Burroughs v. United States, for
example, the Supreme Court held that Congress could regulate the manner of financing
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presidential campaigns.®®  Its reasoning sweeps broadly:

While presidential e ectors are not officers or agents of the
federal government...they exercise federa functions under, and
discharge duties in virtue of authority conferred by, the
Congtitution of the United States. The President is vested with
the executive power of the nation. The importance of his
election and the vital character of its relationship to and effect
upon the welfare and safety of the whole people cannot be too
strongly stated. To say that Congress is without power to pass
appropriate legidation to safeguard such an election from the
improper use of money to influence the result is to deny to the
nation in avita particular the power of salf-protection.
Congress, undoubtedly, possesses that power, as it possesses
every other power essential to preserve the departments and
ingtitutions of the genera government from impairment or
destruction, whether threatened by force or by corruption.®

Bush v. Gore’s recent affirmation of the state legidature’ s expansive power to control the manner
of selecting presidential electors, however, casts some doubt on the scope of Congress's
authority. Simply put, the states' and Congress's power cannot both be expansive. One must
come at the expense of the other. Asa practical matter, however, there never is a presidential
election that does not simultaneously select members of Congress.®® Thus, even if Congress's
power to regulate presidentia elections directly is somewhat limited, any limitations may make
little practical difference. Many standards and requirements that apply to congressiond elections
will, practically speaking, govern the presidential elections held at the same time.

The same holds true for state and local eections. Although Congress has no authority
under the Elections Clause to regulate these races, states may conform them to federa standards
to ease their administration. Experience under the Motor Voter law bearsthis out. Although in
that law Congress mandated voter registration practices only for federa elections, al but a
handful of states shifted to a single voter registration scheme that complied with federal law
rather than maintain a dual registration system in which voters who wished to participate in state
and local eections had to register differently.

In short, the broad judicia understanding of the phrase “Manner of holding Elections’
and the plenary power afforded Congressto “at any time by Law make or alter” state regulations
regarding the way in which elections for Senators and Representatives are held effectively make
the Elections Clause an expansive source of federal power over al eections.

The Fourteenth Amendment
[N]or shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

U.S. Const. Amend. X1V, § 1.

The Congress shall have power to enforce, by appropriate
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legislation, the provisions of this article.

U.S. Const. Amend. X1V, § 5.

The Fourteenth Amendment Due Process and Equal Protection Clauses are the primary
congtitutional provisions protecting the right to vote. Although the Supreme Court has
consistently held that the Constitution recognizes no right to vote, it has just as consistently held
that voting, when alowed by a State, is a“fundamental” interest and thus that restrictions on the
franchise trigger strict scrutiny.®” In a set of cases construing critical provisions of the Voting
Rights Act of 1965, the Supreme Court upheld the Act as an appropriate use of Congress's power
under section 5 of the Fourteenth Amendment, the “enforcement clause.”*®

There are two sorts of practices Congress might regulate using its Enforcement Clause
powers, and they raise different questions. First, Congress might provide specia remedies for
violations of the self-executing prohibitions of section 1 of the Fourteenth Amendment. For
example, Congress has provided for the award of attorney’s fees in cases where plaintiffs
establish aviolation of their constitutional right to vote.®* Such provisions, which modify the
traditiona “ American rule’ that each party bears its own litigation costs, clearly make it easier for
plaintiffs to vindicate their rights. Similarly, Congress could provide other expedited or plaintiff-
friendly procedures. With respect to this first category, however, Congress does not itself
prohibit any practices that are not already prohibited by the equal protection or due process
clauses. It leaves up to the judiciary the decision whether a particular practice in a particular
jurisdiction violates the Congtitution.

Second, Congress might seek to deter congtitutiona violations by outlawing conduct that
acourt has not already declared violates the self-executing prohibitions of the equa protection or
due process clauses. The question then becomes how far beyond simply outlawing practices that
courts would find to violate the Fourteenth Amendment itself can Congress go? The central
Supreme Court decision discussing this use of section 5's enforcement power is City of Boerne v.
Flores.”” In Boerne, the Court struck down a provision of the Religious Freedom Restoration Act
of 1993 (RFRA) that prohibited state and local governments from “substantially burdening” a
person's exercise of religion even if the burden resulted from arule of general applicability that
was not intended to burden religious free exercise unless the government could demonstrate that
the burden “ (1) isin furtherance of a compelling 7qovernmental interest; and (2) isthe least
restrictive means of furthering that . . . interest.”

The Federal Government defended RFRA as an appropriate use of Congress's
enforcement power under § 5 of the Fourteenth Amendment. It argued that Congress's “decision
to dispense with proof of deliberate or overt discrimination and instead concentrate on alaw's
effects accords with the settled understanding that § 5 includes the power to enact legidation
designed to prevent as well as remedy constitutional violations” "> The Supreme Court
disagreed. While acknowledging that “[l]egidation which deters or remedies constitutional
violations can fall within the sweep of Congress enforcement power even if in the processiit
prohibits conduct which is not itself uncongtitutional and intrudes into legidative spheres of
autonomy previoudy reserved to the States,” it declared that “[t]here must be a congruence and
proportionality between the injury to be prevented or remedied and the means adopted to that
end.”” With respect to RFRA, the Court found no such congruity: the record before Congress
did not indicate a pervasive practice of intentiona discrimination against religious free exercise
that would justify the prophylactic step of prohibiting conduct with a discriminatory impact
absent afinding of purposeful discrimination. Given that failure, the Court saw Congress action
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as an attempt to redefine the substantive scope of First and Fourteenth Amendment protections,
rather than as an appropriate remedia response. The Court has followed Boerne’sandysisin
severa later cases construing Congress' s authority under section 5 to abrogate states' sovereign
immunity under the Eleventh Amendment”™ and in striking down a provision of the Violence
Against Women Act that allowed private parties to sue other individuas who engaged in gender-
motivated violence against them.”

The “congruence and proportionality” requirement of Boerne thus requires asking, first,
what practices violate section 1 of the Fourteenth Amendment, and, second, whether a
congressional enactment that goes beyond banning simply those practices is nonetheless an
acceptable response to the overall situation because such “over-inclusve’ legidation is
appropriate to deter or remedy congtitutional violations. The Court’s recent opinion in Board of
Trustees v. Garrett'® illustrates the bite of both parts of Boerne’s requirement. There, the Court
struck down Congress's use of the Enforcement Clause to render states liable for money damages
for discriminating againgt individuals with disabilities in employment. The Court’s analysis
seemsto rest on the following syllogism: individuas with disabilities do not form a suspect or
quasi-suspect class; therefore discrimination against them is uncongtitutional only if arbitrary or
capricious, the congressiona findings that undergirded the Americans With Disabilities Act
(ADA) may show that states have treated people with disabilities differently but not necessarily
arbitrarily; thus without a basis for seeing a serious risk of unconstitutionaly arbitrary differentia
treatment, Congress exceeded its powers because there was no section 1 violation to which the
section 5 enforcement mechanism could be proportiona and congruent.

Garrett poses two questions—one genera and one specific—whose answers are unclear.
First, how far may Congress legidate to “enforce” the equa protection principle announced in
Bush v. Gore? Since both the reach and the basis of that holding are somewhat unclear, so too
will be the congtitutionality of many efforts to enforce it. Whether Congress may under section 5
require that states use uniform voting technologies statewide, for example, depends upon whether
Bush v. Gore extends to these technol ogies—something the five justices joining in the Court’s
opinion insisted they were not deciding while two dissenting justices explicitly stated the case
would not.”’

Second, Garrett’ s holding unsettles an important antidiscrimination provision not &t issue
in Garrett itself. Garrett decided only that Title | of the ADA did not represent a valid exercise of
Congress s section 5 power. Since Title I, which concerns discrimination in employment, also
represents an exercise of Congress' s power over interstate commerce, its substantive prohibitions
remainin place. Only individuals damage remedies againgt a state, which cannot for technica
reasons be authorized by the interstate commerce power, were effectively invalidated. (Damage
remedies against state officials in their officia capacity and injunctive remedies againgt al types
of parties were unaffected.) Unlike Title I, however, Title 11, which prohibits discrimination on
the basis of disability in the provision of public services, including voting, might not represent a
valid exercise of Congress's commerce power. If it does not, some or al of its substantive
prohibitions, not only some of its remedies, could prove ineffective.

In any event, one thing seems clear about the Enforcement Clause power. The Supreme
Court has been looking quite closdly at the evidentiary record before Congress when Congress
makes its decision about how to regulate the states. So if Congress intends to use its enforcement
clause powers, it must anticipate building a record designed to show substantia and pervasive
congtitutional violations and tie the remedy to them.
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Overdll, the fact that the Supreme Court has evinced a growing suspicion of
congressional use of section 5 of the Fourteenth Amendment to ban conduct that a court would
not itself hold uncongtitutional suggests that Congress's power to use the Fourteenth Amendment
may be less robust than its Elections Clause power.

The Spending Clause

The Congress shall have Power To ... provide for the...
general Welfare of the United States

U.S. Const. art. I, § 8, cl. 1.

Under the so-called “ Spending Clause,” Congress may attach conditions to the receipt of
federa funds. And it has frequently used this power to induce states to undertake or forego
actions that it would otherwise lack the power to regulate. As the Supreme Court has explained,
“the power of Congress to authorize expenditure of public moneys for public purposesis not
limited by the direct grants of legidative power found in the Constitution.””® Thus, even issues
not within Article I's “enumerated legidative fields’may be addressed by conditionally granting
or withholding federal funds.”

At least o far, the Spending Clause remains a robust source of congressional power.®’ In
South Dakota v. Dole, the Court upheld a statute that conditioned states' receipt of certain federal
highway funds on their raising the drinking age to 21.%" The Court identified three key limitations
on the scope of the spending power. First, the exercise of the spending power must be in pursuit
of “the general welfare.” Second, the congressional regulation must be unambiguous so that
states understand the choice they are making in agreeing to receive the funds. Third, the
conditions on the federal funds must be related to the purposes of the federa spending.®

Could the Spending Clause be used to induce states to adopt appropriate electoral
practices? Certainly. But Congress would have to carefully specify the conditions imposed. The
first two prongs of the Dole requirement would be easy to satisfy. Clearly, such congressionaly
imposed conditions and the underlying funding would be in pursuit of the general welfare.
Similarly, making the conditiona nature of the grant unambiguous is a smple matter of
legidative drafting. The real question concerns the third prong. So long as the conditional
spending sufficiently relates to Congress' s aims, there will be no problem. Congress could, for
example, smply make new funds available for state and local governments to spend on elections
and impose appropriate eection conditions. It could not, however, condition receipt of federd
highway or socia security funds upon those same conditions. In short, Congress has great power
to regulate e ections under the Spending Clause provided it properly lays out its conditions and
ties them to election funding. The states, however, aways retain the right to refuse the funds and
S0 can escape any federa obligations.

The Commerce Clause

The Congress shall have Power ... [t]o regulate Commerce ...
among the Several States ....

U.S. Const., art. L, § 8, cl. 3.
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The Commerce Clause has traditionally been the source of much federal regulation,
including much regulation of state and local governments that can best be described as about
socia policy rather than commerce in itstraditional sense. The paradigmatic examples of socid
regulation are the cases upholding provisions of the Civil Rights Act of 1964.% While Congress
cannot abrogate states’ immunity to suit by private citizens using its commerce clause power,** it
can regulate states directly and authorize the United States itself to sue the states as well as allow
private lawsuits seeking injunctions againgt state officials.®

The rea question here will be whether Congress is actually regulating “interstate
commerce.” Some election laws would clearly satisfy any conceivable definition. Congressional
prohibition of the use of particular kinds of voting technology that had traveled across state lines
would clearly be permissible. But recent Supreme Court cases suggest there are at least some
limits as to what counts as regulable interstate commerce.®® The Court has sometimes struck
down congressional action when the Court perceives Congress to be using the commerce clause
to reach intrastate activity that is not itself sufficiently “economic” to substantially affect
interstate commerce. So if Congress wants to use its commerce clause powers to regulate
elections more generally, it must make specific findings about both the amount of commerce
involved and its interstate nexus.
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MAJOR FEDERAL STATUTES DIRECTLY REGULATING ELECTIONS

Stephen M. Nickelsburg
Hunton & Williams

Congress has exercised its power over both federal and state electionsin a variety of
statutes. Some statutes, like those laying out the presidential counting rules or congressional
gpportionment formulas, are quite focused and regulate only one stage of a single type of
election. Others, most notably the Voting Rights Act of 1965, are quite broad and regulate many
stages of many different elections—from filing to run for President to recounting the votes for
local school boards. Together these different federal statutes create a complex framework which
states must take into account when they exercise their own power over elections.

Time, Place, and Manner Regulations

Pursuant to its authority under the Elections Clause to regulate the “time, place, and
manner” of congressiona elections, Congress has laid down rules governing the apportionment of
Representatives among the states, districting principles within each state, and the date of the
election.

The Fourteenth Amendment requires congressional seats to be apportioned among the
states according to their respective populations®” The amendment is silent, however, asto
exactly what formula should be used. Through statute Congress employs the so-called “ method
of equal proportions,” which assigns Representatives among the States according to a particular
mathematical formula.®® Although other formulas are available to apportion according to
population, the Supreme Court has treated congress ondly-sel ected apportionment measures with
afair degree of deference.®® For instance, when Montana claimed that the method of equal
proportions unfairly left it with a single Representative for 803,655 persons, as compared to a
nationwide average district size of 572,466, the Court responded that Congress had “a measure of
discretion” to make a “good-faith choice of a method of apportionment of Representatives among
the several States.”*® Once seats have been apportioned among the states, Congress requireseach
state with more than one Representative to establish an individual district for each one.®

Beyond apportionment by equa proportions and single-member districts for the House of
Representatives, Congress has imposed few time, place, and manner requirements on federal
elections. It has, of course, set the date for congressional el ections—"[t]he Tuesday next after the
first Monday in November in every even numbered year.”®”> Congress has also set that same day
for the quadrennial appointment of presidential electors.®® No federal statute, however, addresses
the times polling places should remain open on eection day. Congress aso alows Satesto
decide for themselves when an election may be held when a vacancy occurs or when, for some
reason, a state fails to select a Representative on election day. ** Similarly, if astate failsto
choose presidential electors on election day, Congress provides for them to be appointed “as the
legidature of the State may direct.”*

Presidential Counting Rules
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Under Article Il, Section 1 and the Twelfth Amendment to the Congtitution, the President
and the Vice President are to be elected by the electors from the states. Each state receives one
elector for each Senator and one elector for each Representative to which that state is entitled.*®
Under the Twenty-third Amendment, the Didtrict of Columbiais entitled to the number of
electors it would receive were it a state up to the number that the least popul ous state receives.
Congress has then by statute laid down how it will receive the electors’ votes and how it will
handle disputes.

The Constitution gives state legidatures the authority to determine the manner of
appointing the eectors in the states.®” Unlike with Representatives, there is no general provision
under which Congress can override state rules for appointing el ectors—states enjoy nearly
plenary authority over the manner of appointment.”® Congress has by statute, however, provided
a safe harbor provision that appliesin the event of a* controversy or contest” concerning the
appointment of a state’s electors.® If a state has provided, prior to eection day, for amethod for
the resolution of such a controversy, and if that method results in the naming of electors at least
six days before the day electors are supposed to meet in each state to elect the President and Vice
President, then the naming of those electors will be “conclusive’ in the event of further
controversy.*®

The Twelfth Amendment establishes in detail the procedures for each state' s electorsto
cast their votes.'® The electors are to meet in their respective states and cast separate ballots for
President and for Vice President. They are then to make lists of those receiving votes for
President and Vice President, and of the number of votes those persons received. The electors
must then sign and certify the lists and transmit them to the President of the Senate, who must
open the certificates in the joint presence of the Senate and the House of Representatives where
the votes will be counted.

It takes a majority vote of the electors to select the President.’ If there is no mgjority,
then the House of Representatives is entitled to select from among the three candidates who
received the greatest number of votes. In casting their votes, each state delegation in the House is
entitled to a single vote on behaf of their state. A magjority of these votesis required to select the
President.

It likewise takes a mgjority of the electors to select the Vice President.’® If thereisno
mgority, then the Senate is entitled to select from among the two candidates who received the
greatest number of votes. A majority vote of the Senate is required to select the Vice President.

The Voting Rights Act

The Voting Rights Act of 1965 (VRA), as amended, is the primary federal statute
addressed to discriminatory election practices.®™ The VRA’sinitial aim was to use federal
legidation to end decades of official state discrimination and disenfranchisement. In “covered
jurisdictions’ (largely the southern states), the VRA established procedures to register minority
voters, including the appointment of federal election examiners and hearing officers to ensure the
availability of voter registration. The VRA suspended in covered jurisdictions (and later
eiminated nationwide) the use of any “tests or devices’ impeding the right to vote, such as
literacy tests or “good character” requirements.'® These provisions had dramatic effectsin
opening the franchise and combating rank discrimination, and are not a major subject of
controversy today.
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The Supreme Court upheld the condtitutionality of the VRA in South Carolina v.
Katzenbach."® In Katzenbach, the Court held that the passage of the VRA was within Congress
enforcement power under the 15" Amendment. The Court later upheld the constitutionality of
the VRA'’ s provisions relating to voting by persons who attend non-English speaking schools as a
valid exercise of Congress enforcement power under section 5 of the 14" Amendment.*”’
Notwithstanding the Supreme Court’ s recent limitations on the scope of congressional
enforcement power in City of Boerne,"® the Court has continued to reaffirm the congtitutional
validity of the VRA in its most recent cases.'”

Three provisions of the VRA dwarf the othersin terms of their current importance. Firgt,
section 5 of the VRA imposes a “preclearance” requirement for any changes affecting voting
within certain covered jurisdictions.*® Section 5 applies primarily to the southern States, as well
as selected areas of other states, and requires approval by the Attorney General or the United
States District Court for the District of Columbia prior to new measures related to voting taking
effect. The second provision of particular significance is section 2 of the VRA, which applies
nationwide™ This section creates an affirmative cause of action by which citizens can challenge
alegedly discriminatory districting or other voting practices. Section 2 was the impetus for the
creation of “majority-minority” legidative digtricts beginning in the 1980's. The crestion of
those digtricts in turn has become the focus of constitutional litigation under the equa protection
clause over the legitimacy of the use by states of race in the drawing of legidative districts.**?
Third, section 4(f) protects certain language minorities. It grants them the right to registration
and voting materials in their language and triggers treatment under sections 2 and 5.
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Section 5

Whenever [a covered jurisdiction] shall enact or seek to
administer any voting qualification or prerequisite to voting,
or standard, practice, or procedure with respect to voting
different from [before], such [covered jurisdiction] may
institute an action . . . for a declaratory judgment that such
qualification, prerequisite, standard, practice, or procedure
does not have the purpose and will not have the effect of
denying or abridging the right to vote on account of race or
color, or in contravention of the guarantees [protecting
certain language minorities,] and unless and until . . . such
judgment no person shall be denied the right to vote for
failure to comply with such qualification, prerequsite,
standard, practice, or procedure.

42 U.S.C. § 1973c¢.

Almost any proposal by the Commission that relates to voting in covered jurisdictions
will be subject to the requirements of section 5 unless the federal government mandates it or
provides an exemption. The VRA’s origina coverage provisions set out a formula by which any
state or political subdivision that maintained a“test or device” that limited access to voting and
where fewer than 50 percent of voting age persons were registered became a covered jurisdiction
and thus subject to the preclearance requirements of the statute.*** In theory, section 4 of the
VRA provided a*“bailout” procedure by which ajurisdiction that had not used prohibited tests or
devices for ten years and could show that their effects had been eliminated could remove itself
from coverage under section 5. Debates over the extension and amendment of the VRA in
1970, 1975, and 1982 d| included efforts to modify the bailout provisons to make relief under
them more attainable. Nonetheless, no state and only a handful of political subdivisions have
successfully made use of the bailout procedures. Thelist of covered jurisdictions thus has
remained essentially unchanged over the last quarter century.*™

Section 5 requires a covered jurisdiction seeking to implement a change in any “voting
qualification or prerequisite, or any standard, practice, or procedure with respect to voting” to
obtain “preclearance’ before doing s0."*® A covered jurisdiction may meet this obligation in two
ways. The most common means of compliance with section 5 is to submit a proposed change to
the United States Attorney General, who has 60 days in which to object and thereby block the
change from taking effect.'*” The Civil Rights Division of the Department of Justiceis
responsible for reviewing proposed changes. Alternatively, a state or political subdivison may
institute a declaratory judgment action in the United States District Court for the Digtrict of
Columbia. In either case, the jurisdiction bears the burden of demonstrating that the proposed
change does not have the purpose and will not have the effect of denying or abridging the right to
vote."*® As apractical matter, thousands of proposed voting changes are submitted to the
Department of Justice each year, and the overwhelming mgjority of them are precleared in the
administrative review process.**

In addition, private individuals may bring suit in alocal United States Digtrict Court to
enjoin the img)l ementation of any new state measure affecting voting that has not been
precleared.’™ Loca digtrict courtsin such private suits are limited to making a determination
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whether the change at issue is covered by section 5, in which case the loca district court may
enjoin the implementation of the change until it has been properly precleared by the Attorney
Genera or the U.S. District Court for the District of Columbia.*** In these “coverage” suits, local
district courts cannot rule on the substantive validity of any changes.

It isimportant to recognize that the coverage provisions of section 5 are extremely broad.
Almost any change related to voting practices or procedures, no matter how small, is subject to
the section 5 preclearance requirement in covered jurisdictions.> From the earliest
interpretations of the VRA, it has been well settled that changes in polling places, changesin
voting mechanisms or procedures, changes in registration requirements, residence requirements
or any other prerequisite to voting, and any similar provision are subject to the preclearance
requirement.”® While any federa statute that results from the Commission’s recommendations
would not itself be subject to section 5 preclearance, any state or local provisions enacted by a
covered jurisdiction to implement Commission proposals would be subject to preclearance. In
fact, any provisions enacted by a covered jurisdiction to implement congressiona requirements
would also be subject to preclearance so long as the congressional act |eft the covered jurisdiction
some residua discretion and did not expressly exempt the state choice from section 5 review.

The substantive standard governing preclearance requires that a change not have the
purpose or effect of denying or abridging the right to vote of racial, ethnic, and certain language
minorities. Unlike section 2, which creates a cause of action to challenge existing voting
procedures as discriminatory, section 5's substantive standard is comparative—a standard of
“nonretrogression.”*** In other words, section 5 forbids only changes that: (1) are intended to
reduce minority participation in the electora process below that prevailing under the existing
regime, or (2) have that effect."”> Under the nonretrogression principle, for example, a legidative
digtricting plan will pass muster so long as it provides for no less minority representation than the
existing plan does. A plan that reduces minority representation will not. In smple terms, any
change to voting practices that can be demonstrated to “improve’ or maintain the existing ability
of racial or language minorities effectively to cast the vote they intend and to have that vote
counted should be approved pursuant to section 5.
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Section 2

No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any
State or political subdivision in a manner which results in a
denial or abridgement of the right of any citizen of the
United States to vote on account of race or color or in
contravention of the guarantees [protecting language
minorities. |

42 U.S.C. § 1973.

The primary battleground with respect to section 2 of the VRA has been in the context of
at-large voting systems and legidative districtings. As originally enacted, section 2 of the VRA
merely restated the guarantees of the 15" Amendment.*® During the 1970’s, claims of vote
“dilution” — the manipulation of racia voting strength by either packing minority voters together
in a disproportionately minority district or dispersing them in away that makes their vote less
effective — were litigated under the 15™ Amendment and the 14™ Amendment’s equal protection
guarantee.”*’ After aplurality of the Supreme Court concluded that constitutional vote dilution
casaslrgqui red a showing of discriminatory purpose or “intent,” *® Congress amended section 2 in
1982.

The 1982 amendments adopted a “results’ test that eliminated the requirement that
plaintiffs show discriminatory intent in order to demonstrate that a districting scheme or other
practice was raciadly dilutive in violation of the VRA. The operative language of amended
section 2 provides a “totality of the circumstances’ test under which plaintiffs may chalenge a
digtricting plan or other voting mechanism on grounds that the political processesin the
jurisdiction are not equally open to participation by members of aracial, ethnic, or language
group in that its members have less opportunity than others to participate in the political process
and to elect candidates of their choice."*® The statute provides that the extent to which members
of a protected group have been dected to office in the relevant jurisdiction is rdlevart.”** The so-
caled “Dole Proviso” dso provides, however, that nothing in amended section 2 is meant to give
rise to aright of proportional representation.**

Under the “totality of the circumstances’ te<t, the following factors are typically relevant:

1 the extent of any history of official discrimination in the
date or political subdivision that touched the right of the
members of the minority group to register, to vote, or otherwise
to participate in the democratic process,

2. the extent to which voting in the elections of the state or
political subdivison isracidly polarized;

3. the extent to which the state or political subdivision has
used unusually large election digtricts, mgjority vote
requirements, anti-single shot provisions, or other voting
practices or procedures that may enhance the opportunity for
discrimination against the minority group;
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4, if thereis a candidate dating process, whether the
members of the minority group have been denied access to that
process,

5. the extent to which members of the minority group in the
state or political subdivision bear the effects of discrimination in
such areas as education, employment and health, which hinder
their ability to participate effectively in the political process,

6. whether political campaigns have been characterized by
overt or subtle racial appedls;

7. the extent to which members of the minority group have
been dected to public office in the jurisdiction.*®

Two further factors can be relevant in some cases:

whether there is a significant lack of responsiveness on the part
of elected officias to the particularized needs of the members of
the minority group], and]

whether the policy underlying the state or political subdivison's
use of such voting qudification, prerequisite to voting, or
standard, practice or procedure is tenuous.***

Litigation under amended section 2 led to the creation of significant numbers of mgority-
minority districtsin the 1980s. The Justice Department also used section 5 preclearance review
to demand that some ditricting plans include significant numbers of magjority-minority digtrictsin
covered jurisdictions.** Facing the prospect of litigation under section 2, state legidatorsin
many cases aso proposed districting plans that included mgority-minority districts. In 1993,
however, the Supreme Court held that the Equal Protection Clause subjects the use of race in
redistricting to strict scrutiny.*** Although this issue remains intensely controversid, the
Supreme Court’s current guiding principle appears to be that race may be considered in drawing
districts so long as it does not “predominate” over other factors such as seeking geographical
compactness, respecting the territorial integrity of politica subdivisions, and politics.™*’

While the Commission’s work is unlikely to involve digtricting issues, section 2 is not
limited to the arena of legidative apportionment. Section 2 also has been used to challenge other
types of election mechanisms, including balloting and counting procedures,**® appointment of
registrars,"*® convicted felon disenfranchisement laws,**° all manner of registration requirements,
and other elements of the voting process that potentially could be employed to deny or abridge
theright to vote. And it is currently being used in many of the post Bush v. Gore lawsuits
challenging state and local voting procedures and machinery. The courts evaluate these other
mechanisms under the same general totdlity of the circumstances test they apply to districting
claims. The courts have not, however, devel oped more specific standards, as they have in the
districting cases, to judge these other mechanisms.

Minority L.anguage Protections
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No voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or applied
by any State or political subdivision to deny or abridge the
right of any citizen of the United States to vote because he is
a member of a language minority group.

42 U.S.C. § 1973b(f)(2).

In 1975, Congress amended the VRA to protect members of language minority groups. It
extended three different protections. First, it brought language minority groups under section
2.1 Thus, any voting practice which “resultsin adenia or abridgement of the right of any
citizen ... to vote” on account of that person’s language status is prohibited. Aswith any section
2 claim, the court will look at “the totality of the circumstances’ and not construe the right as one
to proportional representation.***  Second, Congress subjected any jurisdiction that in 1972
provided voting and registration information and materias only in English and that had more than
5 percent of its citizens of voting age in a single language minority group to section 5's
preclearance requirement™*® and specified that section 5's “ purpose or effects’ test would apply to
such groups.*** In practice, this has both brought more jurisdictions within the ambit of section 5
generaly and meant that changes in voting practices in covered jurisdictions could not retrogress
the effectiveness of the vote of any covered language group.™* Third, Congress required that
voting and registration materials and information in these jurisdictions and others in which a
single language group later came to congtitute more than 5 percent of or more than 10,000 of the
citizens of voting age be provided in the covered group’s own language unless that language was
unwritten, in which case the jurisdiction had to furnish only oral ingtructions and assistance.** In
measuring compliance with this requirement, the U.S. Department of Justice looks at the extent to
which “materials and assistance [have been] provided in away designed to allow members of
applicable language minority groups to be effectively informed of and participate effectively in
voting-connected activitig]s] and [the extent to which the] affected jurisdiction [has] taken all
reasonable steps to achieve that goal .”**’
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REGISTRATION AND OVERSEAS AND MILITARY VOTING

Trevor Potter
Caplin & Drysdde

The National Voter Registration Act

The National Voter Registration Act of 1993 (NVRA) codifies the federal government's
broad authority over voter registration for federal elections. Motor Voter, as the Act was
nicknamed, was written to “ create procedures to increase the number of eligible citizenswho
register to vote, to protect the integrity of the voting process and to ensure accurate and current
voter registration records’ for presidential and congressional eections.'*®

Congressional power over voter registration was affirmed by the 1932 Supreme Court case
of Smiley v. Holm. ™ In Smiley, the court interpreted the Election Clause as alowing Congressto

to provide a complete code for congressional dections, not only
as to times and places, but in relation to notices, registration,
supervision of voting, protection of voters, prevention of fraud
and corrupt practices, counting of votes, duties of inspectors and
canvassers, and making and publication of election returns; in
short, to enact the numerous requirements as to procedure and
saf eguards which experience shows are necessary in order to
enforce the fundamental right involved.**°

And in 1941, the Supreme Court further held that Congress could regulate not only genera but
aso primary dections.™**

Based on these congtitutiona interpretations of its powers over federal eections and voting
registration, Congress enacted the Motor Voter law to regulate the election process, provide
greater access to voter registration and secure safer registration records. Motor Voter defines
both state and federa responsibilities for voter registration in federal elections. NVRA imposes
three different sets of obligations on any state that requires registration before election day:
registration requirements, list maintenance requirements, and so-called “fail safe’ voting
requirements. It imposes no obligations on states that permit same-day registration or require no
registration at dl.

First, NVRA requires that these states alow individuals to register for federal electionsin
three particular ways.

Driver's License Applications. States must allow driver’s license applications to serve aso
as voting registration applications unless an applicant fails to sign the voter registration
application section.™ The voting registration portion of the joint application, moreover, (i)
cannot duplicate any part of the driver’s license portion; (ii) may require only the minimum
amount of additiona information necessary to prevent duplicate voter registrations and to alow
state officials to assess an applicant’ s digibility under state law; and (iii) shal include a statement
that sets forth each digibility requirement, including citizenship, shall require the applicant to
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attest that he meets each requirement, and shall require the applicant’s signature under penaty of
peXj ury'153

By Mail. States must also alow votersto register and change their address by mail using
forms prescribed by the Federal Election Commission. If a state wishes, it may aso use its own
mail registration forms provided that they meet certain congressionally specified minimal
requirements. Mail registration must have the same effects as registration in person, except that a
state may require a voter who registered by mail to vote in person for the first time if that person
has not previoudy voted in person within the jurisdiction.

Other State Services. States must also alow individuals to register in person at certain
state-designated voter registration agencies. The state must designate al offices in the state that
provide public assistance and dl offices that provide state-funded services to persons with
disabilitiesand may designate any other state and local government offices, such as schools,
libraries, and fishing and hunting license bureaus.*>* In addition, if a state-funded agency
provides disability servicesin aperson’s home, that agency must accept voter registration
applications in the home during its normal course of business.**®

Regardless of the mode of registration, the registrar must notify the applicant of whether
the registration application is accepted.

Second, NRV A places certain list maintenance obligations on state officials. In
particular, it requires that each state “conduct a general program that makes a reasonabl e effort to
remove the names of ineligible voters from the officia lists of eligible voters by reason of ...
death ... or achangein residence ....”**® Any such program, however, must be uniform and
nondiscriminatory, must comply with the Voti ng Rights Act, and must not remove anyone from
the list because of that person’s failure to vote.™’

NRVA establishes a safe-harbor purging procedure, which most jurisdictions now adhere
t0."*® It allows the state to use change-of -address information supplied by the postal service to
identify registrants whose addresses may have changed. The registrar may then send the
registrant a notice by forwardable mail with a prepaid, preaddressed return form on which the
registrant can state his current address. The notice must say that if the registrant has not changed
address or has changed address within the registrar’ s jurisdiction, he should so state and return the
form within the time allowed for mail registration. It must also state that, if the formis not
returned, affirmation or confirmation of the registrant’ s address may be required before the
registrant can vote in any federal e ections between the date of the notice and the day after the
second-next federal general eection and, if the registrant does not vote in any election in that
period, the state then may purge him from therolls. A registrar may, of course, immediately
purge from the rolls any voter who directly affirms that he has moved outside the registrar’s
juridiction.

Third, NVRA requires covered states to allow “fail-safe’ voting in federal electionsto
registrants who fall within certain groups.”™

Those who have not actually moved. If the registration records indicate that a registrant has
moved but the registrant affirms before an election official on election day that he has not, the
registrant must be permitted to vote at his usua polling place.
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Those who have moved from one address to another within the area served by the same
polling place. On affirmation of their change of address, these registrants must be allowed to
vote at that polling place.

Those who have moved from an area served by one polling place to an area served by another
within the same registrar’s jurisdiction and congressional didtrict. State law can specify that
any registrant in this group can vote at either his old or new polling place on affirmation of

his change of address. If state law does not specify either aternative, a somewhat different
choice defaults to the voter. He can vote either (i) at his former polling place on affirmation
of his new address, (ii) at a centra location upon written affirmation of his new address, or
(iii) if state law permits, at the location of the new polling place on providing verification of

his new address.

Many states employ provisona voting to satisfy their fail-safe voting obligations to
members of these groups, but it is not necessary to do so. NVRA alows a state to simply accept
afail-safe ballot under the appropriate conditions. It neither requires nor prohibits any
subsequent verification of the voter’s digibility.

NVRA provides two different enforcement mechanisms. First, the United States
Attorneg/ Generd may bring acivil action in federa district court for declaratory or injunctive
relief.*®® Second, “any person aggrieved by aviolation” may bring acivil action in federd
district court for declaratory or injunctive relief if he has provided notice to the chief election
officer of the state and the violation is not corrected within a certain amount of time."** NVRA
waives this notice requirement, however, whenever the violation occurs within 30 days before the
federa eection. Although damages are not available under the act, NVRA does dlow a

prevailing plaintiff to recover reasonable attorney fees, including litigation expenses, and costs.*®
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The Privacy Act

(a) (1) It shall be unlawful for any Federal, State or local
government agency to deny to any individual any right,
benefit, or privilege provided by law because of such
individual's refusal to disclose his social security account
number.

(2) the provisions of paragraph (1) of this subsection
shall not apply with respect to—

(A) any disclosure which is required by
Federal statute, or

(B) the disclosure of a social security number
to any Federal, State, or local agency
maintaining a system of records in existence
and operating before January 1, 1975, if such
disclosure was required under statute or
regulation adopted prior to such date to
verify the identity of an individual.

(b) Any Federal, State, or local government agency which
requests an individual to disclose his social security account
number shall inform that individual whether that disclosure
is mandatory or voluntary, by what statutory or other
authority such number is solicited, and what uses will be
made of it.

Section 7 of the Privacy Act (uncodified),
Pub. L. No. 93-579

In 1974, Congress enacted section 7 of the Privacy Act. Section 7 forbids any
government agency—federal, state, or loca—from conditioning any right, benefit, or privilege,
including voting, on an individual’ s disclosure of his socia security number. It contains two
exceptions. Firg, if an agency required disclosure prior to 1975 it may continue to do so.
Second, an agency may condition enjoyment of aright, a privilege, or benefits upon disclosure if
Congress requiresiit.

Congress has created one wide exception to section 7. A state may require the disclosure
of socia security numbers for identification purposes “in the administration of any tax, general
public assistance, driver's license, or motor vehicle registration law within its jurisdiction ....”**
Since Congress has created no exception for voting registration programs, however, section 7
effectively forbids states from requiring disclosure as a condition of registration unlessthey did
so prior to 1975. Any state may require disclosure of the last four digits of aregistration
applicant’s socia security number and nothing prevents the states from requesting socia security
numbers as a voluntary matter. Whenever they do request the full number—whether as a
voluntary matter or not—they must give the registrant certain information. In particular, they
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must indicate whether the disclosure is mandatory or voluntary, under what statute or other
authority it is requested, and how the socia security number will be used.

The Uniform and Overseas Citizens Absentee Voting Act
Each State shall —

Permit absent uniformed services voters and overseas voters
to use absentee registration procedures and to vote by
absentee ballot in general, special, primary, and runoff
elections for Federal office ....

42 U.S.C § 1973ff-1.

In 1986, Congress passed the Uniformed and Overseas Citizens Absentee Voting Act
(UOCAVA) to ensure that eligible servicemembers and their families away from their voting
district on election day and citizens overseas could vote in federal eections. According to the
Genera Accounting Office, UOCAVA covers nearly 6.1 million citizens, including 3.4 million
individuas living abroad and 2.7 million active military personnel and their families. ***

UOCAVA makes severa recommendations to the states but imposes only three clear
requirements. Its recommendations include (i) that states waive registration requirements for
absent servicemembers and their families and for citizens overseas who do not have an
opportunity to register; (ii) that if they do not waive registration requirements for these people,
states allow them to use a federally-developed post card form to apply simultaneoudly for voting
registration and absentee ballots; (iii) that if states do not allow use of the federally-devel oped
simultaneous application, they send out their own registration forms along with the absentee
bdlot itself and alow them to be returned together; (iv) that states adopt a federdly-devel oped
design for absentee ballot mailing envelopes; and (v) that states expedite processing of balloting
material requested by these voters.'®® In the words of UOCAVA, all these recommendations aim
“[tlo aff%rg maximum access to the polls by absent uniformed services voters and overseas
voters.”

The three requirements, of course, have more bite. They require most importantly that
states permit covered voters to use absentee registration procedures and to vote by absentee ballot
indl federal elections.'®” Thus, even if a state had no absentee voting process available for state
and local eections, it would have to create such a process for federal ones. Since mog, if not all,
states already allow absentee voting, the real impact of this provision liesin the scope of voters it
covers. Although its definition of absent uniformed services voters and their familiesis
straightforward, its definition of overseas voter is expansive. It includes not only someone who
resides outside the country and is till qualified to vote in the last place he was domiciled before
leaving the United States but also someone who resides outside the country and because of his
absence is no longer qualified to vote in the last place he was domiciled.®® Thus, while a state
can bar aformer voter who moved to another state from voting in its elections, it must alow a
former voter who moved outside the country to vote in dl its federa elections.

UOCAVA dso partialy overrides state voter registration deadlines. It requires states to
accept any otherwise vaid voter registration application for afedera eection from a covered
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voter that is received no less than 30 days before an election.'®® States can on their own, of
course, accept registration applications even fewer days before an closer to election.

Finaly, UOCAVA requires states to accept from overseas voters a federally prescribed
“back-up” write-in absentee ballot for federal general dections.'™® A state can escape this
obligation either by having the federal government approve the state’' s own absentee ballot and by
making it available to overseas voters at least 60 days before it must be received or by making the
absentee ballot available to overseas military voters at least 90 days before the general eection
and making it available to nonmilitary overseas voters as soon as the officid list of candidatesin
the general dection is complete!”* The federal write-in absentee ballot is a back-up balot only.
To useit, an overseas voter must have applied for a state absentee ballot no fewer than 30 days
before the election and have been unable to submit it by the state deadline.*”* A completed
federal write-in absentee ballot of an overseas voter will not be counted if it is submitted from
within the United States.*"®

Because UOCAVA prescribes a single federal back-up ballot for federa races
everywhere, the federal back-up ballot differsin one crucia respect from the state absentee
ballots it replaces. The federal back-up balot iswrite-in only. In other words, it does not present
any list of candidates for the voter to choose from but instead alows the voter to writein the
name of the candidate for a particular federal office” If avoter wants, he may instead write in
the name of a palitical party and his vote will be counted for the candidate of that party running
for the particular office” Any minor mistakes in indicating the candidate, moreover, will be
ignored so long as “the intention of the voter can be ascertained.”*"®
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DISABILITY PROTECTIONS

Pamela S. Karlan

Stanford Law School

and

Danid R. Ortiz

University of Virginia School of Law

Section 208 of the Voting Rights Act of 1965

Any voter who requires assistance to vote by reason of
blindness, disability or inability to read or write may be
given assistance by a person of the voter’s choice, other than
the voter’s employer or agent of that employer or officer or
agent of the voter’s union.

42 U.S.C. § 1973aa-6.

Section 208 of the Voting Rights Act of 1965, as amended, grants both people with
disabilities and the illiterate the right to be assisted in voting by certain people of their choice.
Until passage of the Voting Accessibility for the Elderly and Handicapped Act and the Americans
with Disabilities Act, this provison was the only federal law to directly address the rights of
individuas with disabilitiesin voting. It extends broadly to al eections—state, local, and
federal—and beyond the voting booth itself. It protects, for example, the right of a voter with
disahilities to appoint a person to obtain an absentee ballot application, deliver the completed
application to the election board, obtain the actual ballot, and ddliver the completed ballot to a
mailbox or to the board itsdf for a state dection.””” Strictly speaking, however, this part of the
Voting Rights Act is not an antidiscrimination provision. Although it grants people with
disabilities aright to assistance in order to make their vote more effective, it does not require the
state to remove obstacles that differentialy burden people with disabilitiesin voting. Since the
assistance provision is part of the Voting Rights Act, moreover, that Act’s remedia provisions,

particularly its allowance of reasonable attorney’ s fees, are available to encourage its
enforcement.

The Voting Accessibility for the Elderly and Handicapped Act

Within each State . . . each political subdivision responsible
for conducting elections shall assure that all polling places
for Federal elections are accessible to handicapped and
elderly voters.

42 U.S.C. § 1973¢e-1.

Passed in 1984, the Voting Accessibility for the Elderly and Handicapped Act (VAEH)
generaly requires that polling places nationwide be accessible to voters with disabilities in
federal dections. If none can be made available, a political subdivison must provide individuals
with disabilities a legaly acceptable aternative way of voting, such as an absentee ballot. In
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addition to this genera requirement, VAEH imposes severa specific duties, including that each
date (1) make available specid registration and voting aids for handicapped and elderly
individuas, such as large-type ingtructions for the visualy-impaired and information by
telecommunications devices for the deaf, and (2) provide timely notice of the availability of such
aids and the procedures for voting by absentee ballot. Either the United States Attorney Generd
or a*“person who is personally aggrieved by noncompliance’” may bring an action for declaratory
or injunctive relief in federa court, but only 45 days after the plaintiff has notified the Sate's
chief election officer that an election authority is not in compliance. '

Severa factors restrict the practical reach of this seemingly broad prohibition. First, by
its very terms, it applies only to federal elections. Election administrators, of course, are likely to
apply the same standards to other elections happening on the same day in order to reduce the cost
of administration. But there is less practical incentive to extend these standards to state and local
elections occurring at other times and the VAEH standards may, in fact, conflict with otherwise
governing state law. Second, VAEH alows the states some leeway in defining what accessibility
means. It states that the key term in the genera prohibition, “*accessible],]’ means accessible to
handicapped and ederly individuas for the purpose of voting and registration, as determined
under guidelines established by the chief election officer of the State involved.”*” It dlowsthe
sate, in effect, to define the extent of applicable protections. Third, athough any “personally
aggrieved” individual may sue under the VAEH, neither damages nor attorney’s fees are
available®® This effectively discourages private parties from bringing any suit. For all these
reasons, very few VAEH cases have been brought and the courts have had few opportunities to
interpret the reach of its provisons. Furthermore, because plaintiffs usualy bring VAEH claims
aong with claims under other, “friendlier” disability acts, the courts have felt little need to reach
even those few VAEH claims that have reached them.

The Americans with Disabilities Act

[N]o qualified individual with a disability shall, by reason of
such disability, be excluded from participation in or be

denied the benefits of the services, programs, or activities of
a public entity, or be subject to discrimination by such entity.

42 U.S.C. § 12132.

Title Il of the Americans with Disabilities Act (ADA) prohibits public entities from
discriminating on the basis of disability in the provison of public “services, programs, or
activities,” which include voting. Title I requires public entities to make reasonable
modifications to practices that would otherwise discriminate unless they can show that the
modifications would fundamentally change the nature of the program involved or impose undue
financial or administrative burdens*®*

Few of the factors limiting the practical reach of the VAEH affects Title 11 of the ADA.
Firgt, Title 11 appliesto al, not just federd, elections. Second, Title Il empowersthe U.S.
Attorney General, not the chief election officer of each state, to issue regulations giving definition
to the central prohibition of the Act.*®* Third, unlike the VAEH, Title 1l alows aggrieved
individuals generdly to sue for money damages, not only injunctions and declaratory relief, and
alows successful plaintiffs to recover reasonable attorney’ s fees.'® After Board of Trustees v.
Garrett," anindividua cannot sue a state, but only state officials in their official capacity and

Background Report of the Task Force on Legal and Constitutional 1ssues
National Commission on Federal Election Reform
Page 37



localities, for money damages. For these reasons, Title |1 has proven a more popular means of
vindicating claims of discrimination in voting on the basis of disability.

Given the ADA’s broad language, results under it have been surprisingly few and mixed.
On the one hand, all courts have agreed that Title |1 covers elections and cases challenging
physica access to polling places have generally been successful. In New Y ork, for example, the
state Attorney General successfully brought suit against several counties requiring them to make
polling places accessible to voters with physical disabilities. Although suit was brought under the
ADA, the VAEH, and state law, the court felt it need reach only the ADA claim and granted a
preliminary injunction requiring the counties to physicaly modify polling places to bring them
into compliance with the ADA and alater order requiring them to decertify any polling places not
made compliant by a certain date.*®

Claims by the blind, on the other hand, have not met with such strong success.  In
Texas, agroup of visualy-impaired voters sued the Texas Secretary of State claiming that voting
machinery that required them to use third-party assistance violated the secrecy of their votein
contravention of the ADA. The federa district court agreed, finding that

[h]andicapped voters presently take an assistant or are to be
assisted by election judges, one from each party in the case of a
genera election. The Secretary of State concedes that no present
system assures the secrecy of the ballot for visualy-impaired
voters other than enforcement of election laws making it a crime
to disclose how someone voted, which would be the same
enforcement method afforded to non-handicapped voters.
Likewise, under the present system there is no means by which a
visudly-impaired voter may verify in his own mind that his

balot is properly marked.**®

The victory was short-lived, however. On appeal, the federa court of appeals reversed on the
ground that the Secretary of State was the wrong party.'®” Although state law authorized the
Secretary of State to supervise local eections in order to protect the voting rights of citizensfrom
abuse, the court found that the Secretary had no duty to do so. Absent such a duty, it believed,
the Secretary could not be held responsible under the ADA. The court of appeals later vacated
the digtrict court’s opinion denying it any kind of precedentia effect whatsoever. Texas did,
however, subsequently pass a statute granting much of what plaintiffs had requested.*®®

In Michigan, a group of blind voters brought a similar sLit.'®*® They claimed that the
Secretary of State’ s failure to implement a system by which they could vote without third-party
assistance denied them secrecy of the ballot, which Michigan’s sighted voters enjoyed. Despite a
state congtitutiona provision that expressly directed the state legidature to “enact laws ... to
preserve the secrecy of the ballot,” the federal court of appeals held that no right of secrecy was
violated. Requiring third-party assistance for the blind, it found, was completely consistent with
the constitutional guarantee because the legidature had passed the assistance measure and the
state supreme court had never questioned it.

The Rehabilitation Act

No otherwise qualified individual with disabilities ...

Background Report of the Task Force on Legal and Constitutional 1ssues
National Commission on Federal Election Reform
Page 38



shall, solely by reason of his disability, be excluded from
participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving
federal assistance.

29 U.S.C. § 794.

The Rehabilitation Act prohibits discrimination on the basis of disability in any program
receiving federa funds. Its standards for identifying prohibited discrimination are generaly the
same as those under Title |1 of the ADA and the same remedies are generally available. The
major difference between the two actsis coverage: Title Il of the ADA covers public entities
providing public services and benefits; the Rehabilitation Act covers al programs receiving
federal money. Whereas Title |1 represents an exercise of Congress' s powers under 8§ 5 of the
Fourteenth Amendment and perhaps the Commerce Clause, § 504 of the Rehabilitation Act
represents an exercise of its spending power.

In the elections context, claims under the Rehabilitation Act often encounter difficulty on
the threshold issue of coverage. Although the states, of course, receive much federal money, the
Rehahilitation Act requires that the money go to the “program or activity” being sued. Since the
federal government does not generally fund elections held in the states, § 504 has little effective
reach here. In Texas, for example, the federal court of appeals denied a § 504 claim brought by a
group of blind voters against the Secretary of State on the grounds that the plaintiffs did not
dlege that the Secretary himself received any federal assistance.'® If the federal government
were in the future to provide funds to states and localities for elections, 8 504 would then, of
course, apply. The operating standards and legal issues would look like those under the ADA.
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ILLUSTRATIVE APPLICATIONS

Together these various congtitutional and statutory provisions create a complex legal
framework, many different parts of which may apply to any particular reform proposal. In order
to give a better idea of how these various provisions interact with one another and might apply to
the work of the Commission, this report demonstrates their application to a group of sample
reform proposals. The task force has chosen these particular proposals not because it believes the
Commission should or is likely to propose them. Rather, we have chosen them because we
believe that together they well illustrate how the law might bear on the different types of issues
the Commission may consider.

Enfranchising Felons

Can Congress declare that felons who have served
their time and otherwise qualify for the franchise may vote?

No federal law prevents states from alowing felons who otherwise quaify for the
franchise from voting. Many states, however, do not permit them to do so. Could Congress
declare that felons who have served their time may votein al or just federal elections?

The answer may depend on how Congress tries to accomplish itsaim. It has four
possible means available to it. First, Congress might try to accomplish this result by exercising
its great power under the Elections Clause to regulate the “time, places, and manner” of federal
elections. Who can vote might seem to concern the “manner” of conducting elections. Another
federal congtitutiona provision, however, clearly blocks such an interpretation. The
Quaifications Clause, which states that “the Electors in each state [for the United States House of
Representatives or Senate] shall have the Qualifications requisite for Electors of the most
numerous Branch of the State Legidature,” pegs federal voting qualifications to those set for the
larger chamber of the state legidature. Thus, although Congress's Elections Clause power is
broad, it does not extend to setting voter qualificationsin either state or congressiona elections.
And, as Bush v. Gore makes clear, the states have even more power over the selection of
presidential electors.

Second, Congress might try to enfranchise felons by exercising its power under section 5
of the Fourteenth Amendment to enforce equal protection. Richardson v. Ramirez,"* however,
clouds this prospect. In Ramirez, the Supreme Court held that the Equal Protection Clause does
not generally bar the states from disenfranchising felons. It construed section 2 of the Fourteenth
Amendment, which reduces a state’ s representation in the House of Representatives to the extent
that the state denies the vote “to any . . . mae inhabitants . . ., being twenty-one years of age, and
citizens of the United States . . . except for participation in rebellion, or other crime”* as
expressy contemplating a state’ s right to disenfranchise felons. Thus, Congress's section 5
powers here seem narrower than with respect to other restrictions on the franchise.

To proceed under section 5, Congress would have to identify an equal protection
violation to which the remedy of enfranchising felons would be congruent and proportiona. The
closest candidate for a suitable equal protection violation would be the disproportionate
burdening of African-American citizens' right to vote. A court would clearly hold
unconstitutiona any state action intentionally and disproportionately burdening the vote of this
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group. Theissue, then, is whether the congressionally mandated remedy of enfranchising felons
would be considered congruent and proportiona to this particular violation.

Here guidance is very thin. Disenfranchising felons has been found to have a
discriminatory impact on AfricanrAmericans and the Court has recognized that in some
circumstances section 5 permits Congress to remedy intentional discrimination prophylactically
by prohibiting actions that have discriminatory effects. Significantly, however, the Court has
never said that Congress can always act prophylacticaly by prohibiting actions that have
discriminatory effects and it has not address this issue since it imposed requirements of
congruence and proportionality on section 5 legidation.

What result? On balance, congressional success under section 5 is doubtful. Whether the
action would be congtitutional depends both upon how rigoroudly the Supreme Court will
interpret the congruence and proportionality requirements and upon how much resistance
Ramirez poses. In Garrett earlier this year, the Supreme Court indicated that it was taking the
congruence and proportionality requirements serioudly indeed. Under such an approach,
Congress waould likely encounter congtitutiond difficulty.

Third, Congress might try to enfranchise felons pursuant to its plenary authority over
interstate commerce. In recent years, however, the Court has restricted this once capaci ous power
in two different ways. It has pressed the requirement that the law must really regulate interstate
commerce and it has given the states more leeway than before to operate without federal
interference in areas of traditional state authority. Both these movements would pose difficulties
for enfranchising felons through this means. Whether felons can vote would seem to have afairly
attenuated connection to interstate economic transactions and deciding who may vote in state
elections would seem centra to state governance and autonomy. For both reasons, the Commerce
Clause would be an unlikely source of authority for this congressional action.

Fourth, Congress might try to enfranchise felons pursuant to its spending power. Three
conditions apply: (i) the exercise of the spending power must be in pursuit of “the general
welfare”; (ii) the congressional regulation must be unambiguous so that states understand the
choice they are making in agreeing to receive the funds; and (iii) the conditions on the federal
funds must be related to the purposes of the federal spending. Luckily for Congress, the Supreme
Court has interpreted the general welfare requirement quite broadly. It would cover both federa
ad to localities and states to improve elections and expanding the franchise. The second
requirement could easily be satisfied. Congress would just have to draft the statute to make clear
that states could receive funds only on condition that they alow felons who had served their time
the right to vote. Mesting the third requirement would require only the right financial hook.
Congress could not condition highway funds on such enfranchisement but it could so condition
grants for purchasing or maintaining election machinery. Congress could, then, pass a provision
alowing felons who had served their time to vote in both federa and state electionsiif it attached
the provision to an appropriate funding program in the right way. Nothing, of course, would stop
a state from refusing such funds and so escaping the federal requirements.

Identification Requirements for Voting

May a state require a voter to produce a driver’s
license or other form of identification before voting on
election day?
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According to the Federa Election Commission, 13 states require voters to produce some
form of identification at the polls and another 7 either require or allow locd officialsto do so
under some circumstances.™® Under what circumstances does federal law permit this?

Whether a state identification requirement is permissible under federal law depends
largely on what forms of identification the state allows. In general, the fewer the forms of
identification the state allows and the more difficult they are for voters to obtain, the less likely
the identification requirement is to pass federal muster. Allowing avoter to affirm his identity
under penalty of perjury as an acceptable substitute for identification, however, makes any
requirement more sustainable.

Any identification requirement must first pass federal congtitutional requirements. Such
arequirement would pose no red first amendment issues but it could pose serious questions
under the fundamental rights strand of equal protection. Requiring identification as a condition of
voting clearly burdens the right to vote substantialy. Without an acceptable form of
identification, the voter smply cannot cast abalot. Strict scrutiny would thus apply and a court
would ask whether the identification requirement is necessary or narrowly tailored to accomplish
acompelling state interest. Courts have accepted preventing voter fraud as a compelling interest.
The question would be whether the particular identification requirement was necessary or
narrowly tailored to achieve thisgoa. Thiswould depend upon the type of identification
requested and perhaps the amount and type of voter fraud committed in the state.

Requiring a passport or driver’s license, for example, would likely be uncongtitutional.
Passports are expensive to obtain and relatively few people have reason to possess one. Driver's
licenses, on the other hand, are more common but still many people have no reason to drive a car
or cannot afford to drive one. Since other forms of identification could also serve to prevent
fraud while effectively disenfranchising many fewer legitimate voters, requiring one of these two
forms of identification would not represent narrow tailoring and a court would likely strike down
any such requirement.

On the other hand, requiring any form of identification provided by any level of
government or certain private substitutes, like utility bills, would likely pass constitutional
muster, especidly if the voter were allowed the aternative of affirming hisidentity under penalty
of perjury. Although even this wider requirement would invoke strict scrutiny, a court would
likely find that the broad variety of forms of identification permitted provided acceptably narrow
tailoring. Such aregime would prevent some fraud without arbitrarily excluding many legitimate
voters from the franchise.

Many possible schemes range between these two extremes, of course, and courts would
anayze each on itsindividua merits. Congtitutionally speaking, the perfect identification scheme
would exclude all fraudulent voters while permitting every legitimate voter to vote. No
conceivable identification scheme meets this standard in practice, of course, and the equal
protection clause does not demand perfection. It does, however, demand that any identification
scheme not burden legitimate voters unduly and that it actually work to prevent fraud. That isan
empirical question that depends upon the circumstances.

An identification requirement is not likely to pose any problem under the suspect
classfication strand of equa protection unless the particular forms of acceptable identification
were chosen because they would disparately burden a protected group, like aracia minority. If
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the identification requirement was designed for this end, even if it did not employ any such
classification on its face, it would be subject to strict scrutiny unless the state could show that it
would have enacted the same requirement without such intent. Under strict scrutiny, the
requirement would fall. It isimpossible to imagine any congtitutionally acceptable justification
that such a requirement would be narrowly tailored or necessary to achieve.

Even if condtitutional, an identification requirement might pose conflicts with other
federal law, particularly with the Voting Right Act. If the jurisdiction is a so-called “covered”
jurisdiction under the Voting Rights Act, it must preclear any identification requirement before it
can employ it. In order to preclear it, the Sate or political subdivision must convince either the
United States District Court for the District of Columbia or the United States Department of
Justice that the requirement does not have the purpose or effect of abridging the right to vote of
any racia or qualifying language minority. The test is one of non-retrogression, that is, whether
the requirement would reduce the vote of any of these groups within the jurisdiction, and the State
itself bears the burden of persuading that the requirement would not make voting more difficult.

Once again, whether the identification requirement passed muster would depend on the
circumstances. If the requirement disproportionately burdened minority voters, that is, if
relatively fewer of them possessed the forms of identification that satisfied the requirement, no
preclearance should be granted. If they were not disproportionately burdened, preclearance
should be granted.

Even if preclearance is granted (or the jurisdiction is not “covered” and so preclearance
is not required), an individua voter could challenge an identification requirement under section
2 of the Voting Rights Act. In such a challenge, the voter would bear the burden of proving that
the requirement resulted in abridging the vote of aracia minority or qudified language group.
In evaluating such a claim, a court would look at the “totality of the circumstances,” especialy
the following factors:

1 the extent of any history of officia discrimination in the state or political
subdivision that touched the right of the members of the minority group to
register, to vote, or otherwise to participate in the democratic process,

2. the extent to which voting in the elections of the state or political
subdivison isracidly polarized;

3. the extent to which the state or political subdivision has used unusualy
large election districts, mgjority vote requirements, anti-single shot provisions,
or other voting practices or procedures that may enhance the opportunity for
discrimination against the minority group;

4. if there is a candidate dating process, whether the members of the
minority group have been denied access to that process,

5. the extent to which members of the minority group in the state or
political subdivision bear the effects of discrimination in such areas as education,
employment and hedlth, which hinder their ability to participate effectively in the
political process;
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6. whether politica campaigns have been characterized by overt or subtle
racia appeds;

7. the extent to which members of the minority group have been elected to
public office in the jurisdiction;

8. whether there is a significant lack of responsiveness on the part of
elected officids to the particularized needs of the members of the minority group;
and

9. whether the policy underlying the state or political subdivison's use of
such voting qualification, prerequisite to voting, or standard, practice or
procedure is tenuous. ***

Because dl these factors can play out so differently in different jurisdictions, it is dangerous to
generalize about which kinds of identification requirements are permissible under section 2 and
which not. It can safely be said only that the more forms of identification permitted and the more
widely those forms are held across raciad and language groups, the more likely the requirement is
to pass muster. Again, any requirement that permits a voter to cast a ballot upon affirmation of
hisidentity is much more likely to be acceptable under section 2.

Uniform Voting Machinery

Can Congress require the states to adopt uniform
voting technologies at least in some elections?

“[T]he policy of Congressfor so great a part of our constitutional life hasbeen. . . . to
leave the conduct of the election of its members to state laws, administered by state officers.”**®
Even after the enactment of the Voting Rights Act, Congress generaly has left the mechanics of
the electora processto the states. Until recently, the fact that states employ awide variety of
voting methods has largely avoided attention.**®

Nonetheless, Congress unquestionably has the authority to require or to induce the states
to adopt uniform voting technologies for usein at least their congressional elections. Firdt,
Congress could require the states to adopt a particular technology pursuant to its authority under
the Congtitution’ s Elections Clause.™®” Under that Clause, the states have the primary authority to
prescribe regulations for the time, place, and manner of choosing Senators and Representatives,
but Congress may override those regulations at any time.®®  Since regulations prescribing the
type of voting technology address the “manner” of choosing Senators and Representatives,*®
Congress has the authority under the Elections Clause to promulgate those regulations.

Moreover, athough Congress does not have the authority to override state rules for the
gppointment of presidential electors, Congress has exercised its authority to set the time for
choosing those electors on the same day as congressiona elections. Consequently, as a practical
metter, the use of uniform voting technologies in congressiona e ections would likely result in
the use of those technologiesin eections for presidentia electors as well.

Second, Congress could induce states to adopt uniform voting technologies by using its
spending power.*® In other words, Congress could condition the receipt of certain federal funds
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on a gtate’ s adoption of a particular type of technology. Spending Clause legidation has been
subject only to relaxed judicia scrutiny.?®* Solong as (i) Congress clearly states the condition to
which it attaches the funds, (ii) the condition is related to the purpose for which the funds are
given, and (iii) the funds serve some public purpose, Congress is within its authority to attach the
condition to those funds.

Third, Congress might attempt to require uniform voting technology under section 5 of
the Fourteenth Amendment to the Constitution on the ground that the use of differential voting
machines violates the equa protection of the laws. Legidation under section 5 of the Fourteenth
Amendment has received close scrutiny since City of Boerne, however, with courts examining
whether a condtitutiona violation hasin fact occurred and policing the congruence and
proportionality of the remedy for any violation. It is open to debate after Bush v. Gore whether
the use of different voting technologies from state to state or from precinct to precinct violates the
Fourteenth Amendment. In short, the Elections and Spending Clauses would furnish a more solid
basis for such legidation.

It should be noted that 2 U.S.C. § 9 requires voting technology used in elections for
Representatives to be “duly authorized by State law.” Under this provision, the states would need
to authorize whatever technology was selected. If it wanted to avoid this requirement, Congress
could smply repeal or modify it contemporaneoudy with whatever legidation it promulgated.

Or, under the Spending Clause option, Congress could make the receipt of federal funds
conditiona on the due authorization by the State.

It should also be noted that the adoption of new voting technologies would be subject to
the preclearance requirements of section 5 of the Voting Rights Act if federd legidation leaves
any discretion to the states. Preclearance should pose no significant hurdle, however, since
uniform election technology would be designed to enhance all participation — including minority
participation — in the elective process. It would be unlikely to make things worse, which is the
standard for a section 5 violation.

Finaly, it is at least possible that voting technology legidation may invite private actions
charging that the adoption of a particular technology imposes a heightened burden on the exercise
of the dective franchise by minority votersin violation of § 2 of the Voting Rights Act*®* Again,
voters could challenge only the discretionary choices among technology that Congress left to the
states, not the congressional mandates themselves. Since the purpose of adopting uniform voting
technology would be to ensure better counting of votes, a suit under section 2 would likely claim
that some engineering, technical, or educational issue related to the technology had the effect of
limiting the opportunity of minority groups to participate equaly in the political process and to
elect representatives of their choice. A court would apply this standard “under the totdity of the
circumstances’ and look to much empirical evidence of the effect of the voting technology
chosen by the state on different groups.

Exit Polling and Forecasting

To what extent could a state regulate or discourage
exit polling and the forecasting of election results before all
polls are closed?
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There are no court cases ruling on the congtitutionality of state laws prohibiting the
forecasting of election results for good reason—no state has been foolish enough to try it. Under
Mills v. Alabama,*® where the Supreme Court struck down a state ban on “ electioneering”
content in media on election day itself, a ban on media forecasting would face very high hurdles.
As arestriction of speech that many voters would find relevant to their decision whether and how
to vote, such a ban would have to bear a necessary relationship to a compelling state interest. The
state’ s usualy robust interest in promoting democratic participation would not likely carry the
day since in this context it means denying individua voters palitica information—how others
have voted—that they deem relevant to their own democratic decisonmaking. Furthermore, even
if this interest were found to be compelling, the prohibition might well fall on grounds that it is
not narrowly tailored. Unless the law made an exception for forecasts appearing in areas where
the polls had aready closed, it would arguably spread too wide.

A law restricting exit polling, upon which election forecasts are partly based, would aso
face high hurdles. Courts have struck down laws prohibiting exit polling in the vicinity of polls
except where the distance specified is so small—25 feet—that the ban would be ineffectual. The
government could, however, refuse to release its own official polling data until whatever time it
wished unless the count is conducted in public. Under the First Amendment, although the press
enjoys great freedom from government restraint, it enjoys no special right of accessto
government information. The First Amendment, in other words, generally keeps the government
from barring the press from using and publishing information the press has itsdlf collected, but it
does not force the government to give the press information that is not available to the public
generaly.

Finally, the federal government could try to minimize the perceived adverse effects of
early media forecasting on election day by enacting uniform nationwide poll closings times.
Congress could surely enact such alaw under the Elections Clause and it would likely pose no
First Amendment problems. Depending on the particular circumstances, however, it might
possibly face an equal protection challenge. If a particular uniform closing time burdened voters
in different time zones very differentially, a voter in a more inconvenient time zone might
challenge it under the fundamental right strand of equa protection. For example, a nationa law
that closed polls nationwide a 7 p.m. Eastern Time would arguably place a great burden on
voters working on the west coast. Most of them would have no opportunity to vote after a
daytime job. On the other hand, alaw that closed polls a 9 p.m. Pacific Time would not pose
such a great burden on any voters except perhaps those in Hawaii and Alaska. Multiple-day
voting would pose even less of aburden, if any at dl.
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Appendix

Constitutional Provisions
The Qualifications Clause

The House of Representatives shall be composed of Members chosen every second Y ear by the
People of the several States, and the Electorsin each State shall have the Qualifications requisite
for Electors of the most numerous Branch of the State Legidature.

U.S Const. Art. 1,82,cl. 1

The Elections Clause

The Times, Places and Manner of holding Elections for Senators and Representatives, shall be
prescribed in each State by the Legidature thereof; but the Congress may at any time by Law
make or ater such Regulations, except as to the Places of chusing Senators.

U.S. Congt. Art. |, 84,cl. 1

The Commerce Clause

To regulate commerce with foreign nations, and among the several States, and with the Indian
tribes.
U.S. Const. Art. 1,88, cl. 3

The Necessary and Proper Clause

To make al Laws which shall be necessary and proper for carrying into Execution the foregoing
Powers, and al other Powers vested by this Constitution in the Government of the United States,
or in any Department or Officer thereof.

U.S. Const. Art. 1,88, cl. 18

The Presidential Electors Clause

Each State shall appoint, in such Manner as the Legidature thereof may direct, a Number of
Electors, equa to the whole Number of Senators and Representatives to which the State may be
entitled in the Congress. but no Senator or Representative, or Person holding an Office of Trust or
Profit under the United States, shal be appointed an Elector.

U.S. Congt. Art. I1,81,cl. 2
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The Election Day Clause

The Congress may determine the Time of chusing the Electors, and the Day on which they shall
give their Votes; which Day shall be the same throughout the United States.

U.S. Const. Art. Il,81,cl. 3
The First Amendment

Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.

U.S. Const. Amend. |

The Twelfth Ame ndment

The Electors shall meet in their respective states and vote by ballot for President and Vice-
President, one of whom, at least, shall not be an inhabitant of the same state with themselves; they
shall name in their ballots the person voted for as President, and in distinct ballots the person
voted for as Vice-President, and they shall make distinct lists of al persons voted for as President,
and of al persons voted for as Vice-President, and of the number of votes for each, which lists
they shall sign and certify, and transmit sealed to the seat of the government of the United States,
directed to the President of the Senate--the President of the Senate shall, in the presence of the
Senate and House of Representatives, open all the certificates and the votes shall then be
counted;--the person having the greatest number of votes for President, shall be the President, if
such number be a mgjority of the whole number of Electors appointed; and if no person have such
majority, then from the persons having the highest numbers not exceeding three on the list of
those voted for as President, the House of Representatives shall choose immediately, by ballot,
the President. But in choosing the President, the votes shall be taken by states, the representation
from each state having one vote; a quorum for this purpose shall consist of a member or members
from two-thirds of the states, and a mgjority of al the states shall be necessary to a choice. And if
the House of Representatives shall not choose a President whenever the right of choice shall
devolve upon them, before the fourth day of March next following, then the Vice-President shall
act as President, asin the case of the death or other congtitutional disability of the President.--The
person having the greatest number of votes as Vice-President, shall be the Vice-President, if such
number be amgority of the whole number of Electors appointed, and if no person have a
majority, then from the two highest numbers on the list, the Senate shal choose the Vice-
President; a quorum for the purpose shal consist of two-thirds of the whole number of Senators,
and amgjority of the whole number shal be necessary to a choice. But no person constitutionally
ineligible to the office of President shall be igible to that of Vice-President of the United States.
U.S. Const. Amend. XII

The Fourteenth Amendment

8 1. All persons born or naturaized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State wherein they reside. No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the United States;
nor shal any State deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equa protection of the laws.
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§ 2. Representatives shall be apportioned among the several States according to their respective
numbers, counting the whole number of personsin each State, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for President and Vice-President
of the United States, Representatives in Congress, the Executive and Judicia officers of a State,
or the members of the Legidature thereof, is denied to any of the mae inhabitants of such State,
being twenty-one years of age, and citizens of the United States, or in any way abridged, except
for participation in rebellion, or other crime, the basis of representation therein shdl be reduced in
the proportion which the number of such male citizens shall bear to the whole number of male
citizens twenty-one years of age in such State...

8 5. The Congress shdl have power to enforce, by appropriate legidation, the provisions of this
article.
U.S. Const. Amend XIV

The Fifteenth Amendment

8 1. Theright of citizens of the United States to vote shal not be denied or abridged by the
United States or by any State on account of race, color, or previous condition of servitude.

§ 2. The Congress shall have power to enforce this article by appropriate legidation.
U.S. Const. Amend XV

The Seventeenth Amendment

The Senate of the United States shall be composed of two Senators from each State, elected by
the people thereof, for six years; and each Senator shall have one vote. The electors in each State
shall have the qualifications requisite for electors of the most numerous branch of the State
legidatures.
When vacancies happen in the representation of any State in the Senate, the executive authority of
such State shall issue writs of eection to fill such vacancies: Provided, That the legidature of any
State may empower the executive thereof to make temporary appointments until the people fill
the vacancies by election as the legidature may direct.
This amendment shall not be so construed as to affect the election or term of any Senator chosen
before it becomes valid as part of the Constitution.

U.S. Const. Amend. XVII

The Nineteenth Amendment

8 1. Theright of citizens of the United States to vote shall not be denied or abridged by the
United States or by any State on account of sex.

8 2. The Congress shall have power to enforce this article by appropriate legidation.
U.S. Const. Amend. XIX

The Twenty-Second Amendment

8 1. No person shall be elected to the office of the President more than twice, and no person who
has held the office of President, or acted as President, for more than two years of aterm to which
some other person was elected President shall be elected to the office of the President more than
once. But this article shal not apply to any person holding the office of President when this

article was proposed by the Congress, and shall not prevent any person who may be holding the
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office of President, or acting as President, during the term within which this article becomes
operative from holding the office of President or acting as President during the remainder of such
term.

U.S. Const. Amend. XXII

The Twenty-Third Amendment

8 1. The District congtituting the seat of Government of the United States shal appoint in such
manner as the Congress may direct:

A number of electors of President and Vice President equal to the whole number of Senators and
Representatives in Congress to which the District would be entitled if it were a State, but in no
event more than the least populous State; they shall be in addition to those appointed by the

States, but they shall be considered, for the purposes of the election of President and Vice
President, to be electors appointed by a State; and they shall meet in the District and perform such
duties as provided by the twelfth article of amendment.

§ 2. The Congress shal have power to enforce this article by appropriate legidation.
U.S. Const. Amend. XXIII

The Twenty-Fourth Amendment
8 1. Theright of citizens of the United States to vote in any primary or other election for
President or Vice President, for e ectors for President or Vice President, or for Senator or

Representative in Congress, shall not be denied or abridged by the United States or any State by
reason of failure to pay any poll tax or other tax.

§ 2. The Congress shal have power to enforce this article by appropriate legidation.
U.S. Const. Amend. XXIV

The Twe nty-Sixth Amendment

8 1. Theright of citizens of the United States, who are eighteen years of age or older, to vote
shall not be denied or abridged by the United States or by any State on account of age.

§ 2. The Congress shall have power to enforce this article by appropriate legidation.
U.S. Const. Amend. XXVI

Statutory Provisions

2 U.S.C. §2b

Number of Representatives...Each State shall be entitled...based upon the method known as the
method of equal proportions, no State to receive less than one Member.

2US.C.§7

The Tuesday next after the 1st Monday in November, in every even numbered year, is established
as the day for the election, in each of the States and Territories of the United States, of
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Representatives and Del egates to the Congress commencing on the 3d day of January next
thereafter.

The Electoral Count Act
3US.C.§1

The electors of President and Vice President shall be appointed, in each State, on the Tuesday
next after the first Monday in November, in every fourth year succeeding every election of a
President and Vice President

3 U.S.C. § 2. Failure to make choice on prescribed day

Whenever any State has held an election for the purpose of choosing electors, and has failed to
make a choice on the day prescribed by law, the electors may be appointed on a subsequent day
in such a manner as the legidature of such State may direct.

3 U.S.C. § 3. Number of electors

The number of eectors shall be equal to the number of Senators and Representatives to which the
severa States are by law entitled at the time when the President and Vice President to be chosen
come into office; except, that where no apportionment of Representatives has been made after
any enumeration, at the time of choosing electors, the number of electors shall be according to the
then existing apportionment of Senators and Representatives.

3 U.S.C. § 5. Determination of controversy as to appointment of electors

If any State shall have provided, by laws enacted prior to the day fixed for the appointment of the
electors, for itsfina determination of any controversy or contest concerning the appointment of
all or any of the electors of such State, by judicia or other methods or procedures, and such
determination shall have been made at least six days before the time fixed for the meeting of the
electors, such determination made pursuant to such law so existing on said day, and made at least
six days prior to said time of meeting of the electors, shal be conclusive, and shal govern in the
counting of the electora votes as provided in the Congtitution, and as hereinafter regulated, so far
as the ascertainment of the el ectors appointed by such State is concerned.

CIVIL RIGHTS CRIMES

18 U.S.C. § 241.

If two or more persons conspire to injure, oppress, thresten, or intimidate any person in
any State, Territory, Commonwealth, Possession, or District in the free exercise or enjoyment of
any right or privilege secured to him by the Constitution or laws of the United States, or because
of his having so exercised the same; or
If two or more persons go in disguise on the highway, or on the premises of another, with intent
to prevent or hinder his free exercise or enjoyment of any right or privilege so secured--

They shall be fined under thistitle or imprisoned not more than ten years, or both; and
if death results from the acts committed in violation of this section or if such actsinclude
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kidnapping or an attempt to kidnap, aggravated sexua abuse or an attempt to commit
aggravated sexua abuse, or an attempt to kill, they shall be fined under this title or imprisoned
for any term of years or for life, or both, or may be sentenced to desath.

18 U.S.C. § 242.

Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully
subjects any person in any State, Territory, Commonwealth, Possession, or District to the
deprivation of any rights, privileges, or immunities secured or protected by the Congtitution or
laws of the United States, or to different punishments, pains, or penaties, on account of such
person being an alien, or by reason of his color, or race, than are prescribed for the punishment of
citizens, shdl be fined under this title or imprisoned not more than one year, or both; and if bodily
injury results from the acts committed in violation of this section or if such acts include the use,
attempted use, or threatened use of a dangerous weapon, explosives, or fire, shall be fined under
this title or imprisoned not more than ten years, or both; and if death results from the acts
committed in violation of this section or if such acts include kidnapping or an attempt to kidnap,
aggravated sexua abuse, or an attempt to commit aggravated sexua abuse, or an attempt to kill,
shall be fined under this title, or imprisoned for any term of years or for life, or both, or may be
sentenced to death.

REHABILITATION ACT
29 U.S.C. § 794. Nondiscrimination under Federal grants and programs

(2) Promulgation of rules and regulations. No otherwise qualified individud with a disability
in the United States, as defined in section 7(8) [29 U.S.C. § 706(8)], shall, solely by reason of her
or his disability, be excluded from the participation in, be denied the benefits of, or be subjected

to discrimination under any program or activity receiving Federa financia assistance or under
any program or activity conducted by any Executive agency or by the United States Postal
Service. The head of each such agency shall promulgate such regulations as may be necessary to
carry out the amendments to this section made by the Rehabilitation, Comprehensive Services,
and Developmenta Disabilities Act of 1978. Copies of any proposed regulation shal be
submitted to appropriate authorizing committees of the Congress, and such regulation may take
effect no earlier than the thirtieth day after the date on which such regulation is submitted to such
committees.

(b) Program or Activity defined. For the purposes of this section, the term “program or
activity” means al of the operations of -

(2)(A) adepartment, agency, specia purpose digtrict, or other instrumentality of a State
or of aloca government; or

(B) the entity of such State or local government that distributes such assistance and
each such department or agency (and each other State or local government entity) to
which the assistance is extended, in the case of assistance to a State or local
government.

(2)(A) acollege, university, or other postsecondary institution, or a public system  of
higher education; or
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(B) aloca educationa agency (as defined in section 14101 of the Elementary and
Secondary Education Act of 1965 [20 U.S.C. §8801]), system of vocationa
education, or other school system;

(3)(A) an entire corporation, partnership, or other private organization, or an entire sole
proprietorship-

(i) if assstance is extended to such corporation, partnership, private organization,
or sole proprietorship as awhole; or

(i) which is principally engaged in the business of providing education, health
care, housing, socia services, or parks and recregtion; or

(B) the entire plant or other comparable, geographically separate facility to which
Federal financial assistance is extended, in the case of any other corporation,
partnership, private organization, or sole proprietorship; or
(4) any other entity which is established by two or more of the entities described in
paragraph (1), (2), or (3);
any part of which is extended Federal financial assistance

(c) Significant Structural Alterations by Small Providers. Small providers are not required
by subsection (a) to make significant structura aterations to their existing facilities for the
purpose of assuring program bility, if alternative means of providing the services are
available. The terms used in this subsection shall be construed with reference to the
regulations existing on the date of enactment of this subsection [enacted March 22, 1998].

(d) Standards used in determining violation of section. The standards used to determine
whether this section has been violated in a complaint aleging employment discrimination shall
be the standards applied under Title | of the Americans with Disabilities Act of 1990 (42
U.S.C. 12111 et. seq.) and the provisions of sections 501 through 504, and 510, of the
Americans with Disabilities Act of 1990 (42 U.S.C. 12201-12204 and 12210), as such sections
relate to employment.

29 U.S.C. § 794a. Remedies and attorney's fees

@ (1) The remedies, procedures, and rights set forth in section 717 of the Civil Rights Act
of 1964 (42 U.S.C. 2000e-16), including the application of sections 706(f) through 706(k)
(42 U.S.C. 2000e-5 (f) through (k)), shall be available, with respect to any complaint
under section 501 of thisAct [29 USCS § 791], to any employee or applicant for
employment aggrieved by the fina disposition of such complaint, or by the failure to take
fina action on such complaint. In fashioning an equitable or affirmative action remedy
under such section, a court may take into account the reasonableness of the cost of any
necessary work place accommodation, and the availability of alternatives therefor or
other appropriate relief in order to achieve an equitable and appropriate remedy.

(2) The remedies, procedures, and rights set forth in title VI of the Civil Rights Act of
1964 [42 USCS § § 2000d et seq.] shal be available to any person aggrieved by any act
or failure to act by any recipient of Federal assistance or Federal provider of such
assistance under section 504 of thisAct [29 USCS § 794].
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(b) In any action or proceeding to enforce or charge a violation of a provision of thistitle [29
USCS § § 790 et s2q.], the court, in its discretion, may allow the prevailing party, other than
the United States, a reasonable attorney's fee as part of the costs.

The Voting Rights Act
42 U.S.C. § 1971. Voting rights

(a) Race, color, or previous condition not to affect right to vote; uniform standards for

voting qualifications; errors or omissions from papers; literacy tests; agreements between
Attorney General and State or local authorities; definitions .

(1) All citizens of the United States who are otherwise qualified by law to vote at any
election by the people in any State, Territory, district, county, city, parish, township,
school district, municipdity, or other territorial subdivision, shdl be entitled and alowed
to vote at al such eections, without distinction of race, color, or previous condition of
servitude; any congtitution, law, custom, usage, or regulation of any State or Territory, or
by or under its authority, to the contrary notwithstanding.

(2) No person acting under color of law shall--

(A) in determining whether any individua is quaified under State law or laws to
vote in any election, apply any standard, practice, or procedure different from the
standards, practices, or procedures applied under such law or laws to other
individuas within the same county, parish, or smilar political subdivison who
have been found by State officias to be quaified to vote;

(B) deny the right of any individua to vote in any eection because of an error or
omission on any record or paper relating to any application, registration, or other
act requisite to voting, if such error or omission is not materia in determining
whether such individud is quaified under State law to vote in such eection; or

(C) employ any literacy test as a qudification for voting in any eection unless (i)
such test is administered to each individua and is conducted wholly in writing,
and (ii) a certified copy of the test and of the answers given by the individua is
furnished to him within twenty-five days of the submission of his request made
within the period of time during which records and papers are required to be
retained and preserved pursuant to title 111 of the Civil Rights Act of 1960 (42 U.
S. C. 1974-74e; 74 Stat. 88) [42 USCS § § 1974 et seq.]: Provided, however,
That the Attorney General may enter into agreements with appropriate State or
local authorities that preparation, conduct, and maintenance of such testsin
accordance with the provisions of applicable State or local law, including such
specia provisions as are necessary in the preparation, conduct, and maintenance
of such tests for persons who are blind or otherwise physically handicapped,
meet the purposes of this subparagraph and constitute compliance therewith.

(3) For purposes of this subsection--
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(A) the term "vote" shall have the same meaning as in subsection (€) of this
section,

(B) the phrase "literacy test" includes any test of the ability to read, write,
understand, or interpret any metter.

(b) Intimidation, threats, or coercion. No person, whether acting under color of law or
otherwise, shall intimidate, threaten, coerce, or attempt to intimidate, threaten, or coerce any other
person for the purpose of interfering with the right of such other person to vote or to vote as he
may choose, or of causing such other person to vote for, or not to vote for, any candidate for the
office of President, Vice President, presidentia elector, Member of the Senate, or Member of the
House of Representatives, Delegates or Commissioners from the Territories or possessions, at any
general, specid, or primary eection held solely or in part for the purpose of selecting or electing
any such candidate.

(c) Preventive relief; injunction; rebuttable literacy presumption; liability of United States
for costs; State as party defendant. \Whenever any person has engaged or there are reasonable
grounds to believe that any person is about to engage in any act or practice which would deprive
any other person of any right or privilege secured by subsection (@) or (b), the Attorney Genera
may ingtitute for the United States, or in the name of the United States, a civil action or other
proper proceeding for preventive relief, including an application for a permanent or temporary
injunction, restraining order, or other order. If in any such proceeding literacy is arelevant fact
there shall be a rebuttable presumption that any person who has not been adjudged an

incompetent and who has completed the sixth grade in a public school in, or a private school
accredited by, any State or territory, the District of Columbia, or the Commonwealth of Puerto
Rico where ingtruction is carried on predominantly in the English language, possesses sufficient
literacy, comprehension, and intelligence to vote in any eection. In any proceeding hereunder the
United States shall be liable for costs the same as a private person. Whenever, in a proceeding
ingtituted under this subsection any official of a State or subdivision thereof is aleged to have
committed any act or practice congtituting a deprivation of any right or privilege secured by
subsection (a), the act or practice shall also be deemed that of the State and the State may be
joined as a party defendant and, if, prior to the institution of such proceeding, such officia has
resigned or has been relieved of his office and no successor has assumed such office, the
proceeding may be instituted against the State.

(d) Jurisdiction; exhaustion of other remedies. The district courts of the United States shall
have jurisdiction of proceedings instituted pursuant to this section and shall exercise the same
without regard to whether the party aggrieved shal have exhausted any administrative or other
remedies that may be provided by law.

(e) Order qualifying person to vote; application; hearing; voting referees; transmittal of
report and order; certificate of qualification; definitions. Inany proceeding instituted
pursuant to subsection (c) in the event the court finds that any person has been deprived on
account of race or color of any right or privilege secured by subsection (a), the court shal upon
request of the Attorney General and after each party has been given notice and the opportunity to
be heard make a finding whether such deprivation was or is pursuant to a pattern or practice. If
the court finds such pattern or practice, any person of such race or color resident within the
affected area shall, for one year and thereafter until the court subsequently finds that such pattern
or practice has ceased, be entitled, upon his application therefor, to an order declaring him
qudified to vote, upon proof that at any election or ections (1) he is qualified under State law to
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vote, and (2) he has since such finding by the court been (@) deprived of or denied under color of
law the opportunity to register to vote or otherwise to qualify to vote, or (b) found not quaified to
vote by any person acting under color of law. Such order shall be effective asto any election held
within the longest period for which such applicant could have been registered or otherwise
qudified under State law at which the applicant's quaifications would under State law entitle him
to vote.

Notwithstanding any inconsistent provision of State law or the action of any State officer
or court, an applicant so declared qualified to vote shall be permitted to vote in any such eection.
The Attorney Genera shall cause to be transmitted certified copies of such order to the
appropriate eection officers. The refusal by any such officer with notice of such order to permit
any person so declared qualified to vote, to vote at an appropriate election shal congtitute
contempt of court.

An application for an order pursuant to this subsection shall be heard within ten days, and
the execution of any order disposing of such application shal not be stayed if the effect of such
stay would be to delay the effectiveness of the order beyond the date of any election at which the
applicant would otherwise be enabled to vote.

The court may appoint one or more persons who are qualified votersin the judicia digtrict, to be
known as voting referees, who shall subscribe to the oath of office required by Revised Statutes,
section 1757; (5 U.S.C. 16) to serve for such period as the court shall determine, to receive such
applications and to take evidence and report to the court findings as to whether or not at any
election or eections (1) any such gpplicant is quaified under State law to vote, and (2) he has
since the finding by the court heretofore specified been (a) deprived of or denied under color of
law the opportunity to register to vote or otherwise to qualify to vote, or (b) found not qualified to
vote by any person acting under color of law. In a proceeding before a voting referee, the
applicant shall be heard ex parte at such times and places as the court shall direct. His statement
under oath shall be prima facie evidence as to his age, residence, and his prior efforts to register
or otherwise qualify to vote. Where proof of literacy or an understanding of other subjectsis
required by valid provisions of State law, the answer of the applicant, if written, shall be included
in such report to the court; if ord, it shall be taken down stenographically and a transcription
included in such report to the court.

Upon receipt of such report, the court shall cause the Attorney Genera to transmit a copy
thereof to the State attorney general and to each party to such proceeding together with an order
to show cause within ten days, or such shorter time as the court may fix, why an order of the court
should not be entered in accordance with such report. Upon the expiration of such period, such
order shall be entered unless prior to that time there has been filed with the court and served upon
al parties a statement of exceptions to such report. Exceptions as to matters of fact shall be
considered only if supported by aduly verified copy of apublic record or by affidavit of persons
having persona knowledge of such facts or by statements or matters contained in such report;
those relating to matters of law shall be supported by an appropriate memorandum of law. The
issues of fact and law raised by such exceptions shall be determined by the court or, if the due and
speedy administration of justice requires, they may be referred to the voting referee to determine
in accordance with procedures prescribed by the court. A hearing as to an issue of fact shal be
held only in the event that the proof in support of the exception disclose the existence of a
genuine issue of material fact. The applicant's literacy and understanding of other subjects shall
be determined solely on the basis of answersincluded in the report of the voting referee.
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The court, or at its direction the voting referee, shall issue to each applicant so declared
qualified a certificate identifying the holder thereof as a person so qualified.
Any voting referee appointed by the court pursuant to this subsection shal to the extent not
inconsistent herewith have all the powers conferred upon a master by rule 53(c) of the Federal
Rules of Civil Procedure [USCS Federal Rules of Civil Procedure, Rule 53(c)]. The
compensation to be allowed to any persons appointed by the court pursuant to this subsection
shdll be fixed by the court and shall be payable by the United States.
Applications pursuant to this subsection shall be determined expeditioudy. In the case of any
application filed twenty or more days prior to an eection which is undetermined by the time of
such dection, the court shal issue an order authorizing the applicant to vote provisonaly:
Provided, however, That such applicant shall be qualified to vote under State law. In the case of
an application filed within twenty days prior to an eection, the court, in its discretion, may make
such an order. In elther case the order shall make appropriate provisions for the impounding of
the applicant's ballot pending determination of the application. The court may take any other
action, and may authorize such referee or such other person as it may designate to take any other
action, appropriate or necessary to carry out the provisions of this subsection and to enforce its
decrees. This subsection shall in no way be construed as a limitation upon the existing powers of
the court.

When used in the subsection, the word "vote" includes all action necessary to make a
vote effective including, but not limited to, registration or other action required by State law
prerequisite to voting, casting a balot, and having such ballot counted and included in the
appropriate totals of votes cast with respect to candidates for public office and propositions for
which votes are received in an election; the words "affected area’ shall mean any subdivision of
the State in which the laws of the State relating to voting are or have been to any extent
administered by a person found in the proceeding to have violated subsection (a); and the words
"qudified under State law" shal mean qudified according to the laws, customs, or usages of the
State, and shall not, in any event, imply qualifications more stringent than those used by the
persons found in the proceeding to have violated subsection (&) in quaifying persons other than
those of the race or color against which the pattern or practice of discrimination was found to
exist.

(f) Contempt; assignment of counsel; witnesses. Any person cited for an alleged contempt
under this Act shall be alowed to make his full defense by counsdl learned in the law; and the
court before which heis cited or tried, or some judge thereof, shal immediately, upon his request,
assign to him such counsel, not exceeding two, as he may desire, who shall have free access to
him at al reasonable hours. He shall be alowed, in his defense to make any proof that he can
produce by lawful witnesses, and shall have the like process of the court to compel his witnesses
to appear a histria or hearing, asis usually granted to compel witnesses to appear on behalf of
the prosecution. If such person shal be found by the court to be financially unable to provide for
such counsd, it shall be the duty of the court to provide such counsd.

(9) Three-judge district court: hearing, determination, expedition of action, review by
Supreme Court; single judge district court: hearing, determination, expedition of action.
In any proceeding ingtituted by the United States in any district court of the United States
under this section in which the Attorney Genera requests afinding of a pattern or practice of
discrimination pursuant to subsection (€) of this section the Attorney Generdl, at the time he files
the complaint, or any defendant in the proceeding, within twenty days after service upon him of
the complaint, may file with the clerk of such court arequest that a court of three judges be
convened to hear and determine the entire case. A copy of the request for a three-judge court shall

Background Report of the Task Force on Legal and Constitutional 1ssues
National Commission on Federal Election Reform
Page 57



be immediately furnished by such clerk to the chief judge of the circuit (or in his absence, the
presiding circuit judge of the circuit) in which the case is pending. Upon receipt of the copy of
such request it shal be the duty of the chief judge of the circuit or the presiding circuit judge, as
the case may be, to designate immediately three judges in such circuit, of whom at least one shdll
be a circuit judge and another of whom shall be a district judge of the court in which the
proceeding was ingtituted, to hear and determine such case, and it shall be the duty of the judges
S0 designated to assign the case for hearing at the earliest practicable date, to participate in the
hearing and determination thereof, and to cause the case to be in every way expedited. An appeal
from the final judgment of such court will lie to the Supreme Court.

In any proceeding brought under subsection (c) of this section to enforce subsection (b)
of this section, or in the event neither the Attorney General nor any defendant files arequest for a
three-judge court in any proceedings authorized by this subsection, it shall be the duty of the chief
judge of the didtrict (or in his absence, the acting chief judge) in which the case is pending
immediately to designate a judge in such district to hear and determine the case. In the event that
no judge in the digtrict is available to hear and determine the case, the chief judge of the district,
or the acting chief judge, as the case may be, shal certify this fact to the chief judge of the circuit
(or, in his absence, the acting chief judge) who shall then designate a digtrict or circuit judge of
the circuit to hear and determine the case.

It shall be the duty of the judge designated pursuant to this section to assign the case for
hearing at the earliest practicable date and to cause the case to be in every way expedited.

42 U.S.C. § 1973. Denial or abridgement of right to vote on account of race or color
through voting qualifications or prerequisites; establishment of violation

(a) No voting qudification or prerequisite to voting or standard, practice, or procedure shdl be
imposed or applied by any State or political subdivision in a manner which resultsin a denia or
abridgement of the right of any citizen of the United States to vote on account of race or color, or
in contravention of the guarantees set forth in section 4(f)(2) [42 USCS § 1973b(F)(2)], as
provided in subsection (b).

(b) A violation of subsection (a) is established if, based on the totality of circumstances, it is
shown that the political processes leading to nomination or election in the State or political
subdivision are not equally open to participation by members of a class of citizens protected by
subsection (@) in that its members have less opportunity than other members of the electorate
to participate in the political process and to elect representatives of their choice. The extent to
which members of a protected class have been elected to office in the State or political
subdivision is one circumstance which may be considered: Provided, That nothing in this
section establishes aright to have members of a protected class elected in numbers equal to
their proportion in the population.

42 U.S.C. § 1973b. Suspension of the use of tests or devices in determining eligibility to
vote

(a) Action by state or political subdivision for declaratory judgment of no denia or abridgement;
three-judge district court; appea to Supreme Court; retention of jurisdiction by three-judge court.
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(1) To assure that the right of citizens of the United States to vote is not denied or
abridged on account of race or color, no citizen shal be denied the right to vote
in any Federal, State, or local election because of his failure to comply with any
test or device in any State with respect to which the determinations have been
made under the first two sentences of subsection (b) or in any politica
subdivision of such State (as such subdivision existed on the date such
determinations were made with respect to such State), though such
determinations were not made with respect to such subdivision as a separate unit,
or in any political subdivision with respect to which such determinations have
been made as a separate unit, unless the United States District Court for the
Digtrict of Columbiaissues a declaratory judgment under this section. No citizen
shall be denied the right to vote in any Federal, State, or local election because of
his failure to comply with any test or device in any State with respect to which
the determinations have been made under the third sentence of subsection (b) of
this section or in any political subdivision of such State (as such subdivision
existed on the date such determinations were made with respect to such State),
though such determinations were not made with respect to such subdivison asa
separate unit, or in any political subdivision with respect to which such
determinations have been made as a separate unit, unless the United States
District Court for the District of Columbia issues a declaratory judgment under
this section. A declaratory judgment under this section shall issue only if such
court determines that during the ten years preceding the filing of the action, and
during the pendency of such action--

(A) no such test or device has been used within such State or political
subdivision for the purpose or with the effect of denying or abridging the
right to vote on account of race or color or (in the case of a State or
subdivision seeking a declaratory judgment under the second sentence of
this subsection) in contravention of the guarantees of subsection (f)(2);

(B) no final judgment of any court of the United States, other than the
denia of declaratory judgment under this section, has determined that
denials or abridgements of the rights to vote on account of race or color
have occurred anywhere in the territory of such State or politica
subdivision or (in the case of a State or subdivision seeking a declaratory
judgment under the second sentence of this subsection) that denials or
abridgements of the right to vote in contravention of the guarantees of
subsection (f)(2) have occurred anywhere in the territory of such State or
subdivision and no consent decree, settlement, or agreement has been
entered into resulting in any abandonment of a voting practice challenged
on such grounds; and no declaratory judgment under this section shdl be
entered during the pendency of an action commenced before the filing of
an action under this section and alleging such denials or abridgments of
the right to vote;

(C) no Federa examiners under this Act have been assigned to such State
or politica subdivison;

(D) such State or political subdivison and al governmenta units within
its territory have complied with section 5 of this Act [42 USCS §
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1973c¢], including compliance with the requirement that no change
covered by section 5[42 USCS § 1973¢] has been enforced without
preclearance under section 5[42 USCS § 1973¢], and have repealed al
changes covered by section 5[42 USCS § 1973c] towhichthe Attorney
Genera has successfully objected or as to which the United States
District Court for the District of Columbia has denied a declaratory
judgment;

(E) the Attorney Genera has not interposed any objection (that has not
been overturned by afina judgment of a court) and no declaratory
judgment has been denied under section 5[42 USCS § 1973c¢], with
respect to any submission by or on behaf of the plaintiff or any
governmental unit within its territory under section 5 [42 USCS §
1973¢], and no such submissions or declaratory judgment actions are
pending; and

(F) such State or politica subdivison and dl governmentd units within
its territory--

(i) have diminated voting procedures and methods of election
which inhibit or dilute equa access to the electoral process,

(i) have engaged in constructive efforts to eliminate intimidation
and harassment of persons exercising rights protected under this
Act; and

(i) have engaged in other constructive efforts, such as expanded
opportunity for convenient registration and voting for every
person of voting age and the appointment of minority persons as
election officids throughout the jurisdiction and at al stages of
the election and registration process.

(2) To assist the court in determining whether to issue a declaratory judgment
under this subsection, the plaintiff shall present evidence of minority
participation, including evidence of the levels of minority group registration and
voting, changes in such levels over time, and disparities between minority-group
and non-minority-group participation.

(3) No declaratory judgment shall issue under this subsection with respect to such
State or politica subdivison if such plaintiff and governmenta units within its
territory have, during the period beginning ten years before the date the judgment
isissued, engaged in violations of any provison of the Congtitution or laws of

the United States or any State or political subdivision with respect to
discrimination in voting on account of race or color or (in the case of a State or
subdivision seeking a declaratory judgment under the second sentence of this
subsection) in contravention of the guarantees of subsection (f)(2) unless the
plaintiff establishes that any such violations were trivia, were promptly

corrected, and were not repeated.

(4) The State or political subdivison bringing such action shall publicize the
intended commencement and any proposed settlement of such action in the
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media serving such State or political subdivision and in appropriate United States
post offices. Any aggrieved party may as of right intervene at any stagein such
action.

(5) An action pursuant to this subsection shall be heard and determined by a court
of three judges in accordance with the provisions of section 2284 of title 28 of
the United States Code [28 USCS § 2284] and any apped shdl lieto the
Supreme Court. The court shall retain jurisdiction of any action pursuant to this
subsection for ten years after judgment and shall reopen the action upon motion
of the Attorney General or any aggrieved person aleging that conduct has
occurred which, had that conduct occurred during the ten-year periods referred to
in this subsection, would have precluded the issuance of a declaratory judgment
under this subsection. The court, upon such reopening, shall vacate the
declaratory judgment issued under this section if, after the issuance of such
declaratory judgment, afina judgment against the State or subdivision with
respect to which such declaratory judgment was issued, or against any
governmentd unit within the State or subdivision, determines that denials or
abridgements of the right to vote on account of race or color have occurred
anywhere in the territory of such State or political subdivision or (in the case of a
State or subdivision which sought a declaratory judgment under the second
sentence of this subsection) that denials or abridgements of the right to votein
contravention of the guarantees of subsection (f)(2) have occurred anywhere in
the territory of such State or subdivision, or if, after the issuance of such
declaratory judgment, a consert decree, settlement, or agreement has been
entered into resulting in any abandonment of a voting practice challenged on
such grounds.

(6) If, after two years from the date of the filing of a declaratory judgment under
this subsection, no date has been set for a hearing in such action, and that delay
has not been the result of an avoidable delay on the part of counsdl for any party,
the chief judge of the United States District Court for the District of Columbia
may request the Judicial Council for the Circuit of the District of Columbiato
provide the necessary judicia resources to expedite any action filed under this
section. If such resources are unavailable within the circuit, the chief judge shall
file a certificate of necessity in accordance with section 292(d) of title 28 of the
United States Code [28 USCS § 292(d)].

(7) The Congress shall reconsider the provisions of this section at the end of the
fifteen-year period following the effective date of the amendments made by the
Voting Rights Act Amendments of 1982.

(8) The provisions of this section shall expire at the end of the twenty-five year
period following the effective date of the amendments made by the Voting Rights
Act Amendments of 1982.

(9) Nothing in this section shall prohibit the Attorney General from consenting to
an entry of judgment if based upon a showing of objective and compelling
evidence by the plaintiff, and upon investigation, he is satisfied that the State or
political subdivison has complied with the requirements of section 4(a)(1)
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[subsec. (a)(1) of this section]. Any aggrieved party may as of right intervene at
any stage in such action.

(b) Required factual determinations necessary to allow suspension of compliance with tests
and devices; publication in Federal Register.

The provisons of subsection (a) shall apply in any State or in any politica subdivison of
a state which (1) the Attorney Genera determines maintained on November 1, 1964, any test or
device, and with respect to which (2) the Director of the Census determines that less than 50 per
centum of the persons of voting age residing therein were registered on November 1, 1964, or that
less than 50 per centum of such persons voted on the presidential election of November 1964. On
and after August 6, 1970, in addition to any State or political subdivision of a State determined to
be subject to subsection (a) pursuant to the previous sentence, the provisions of subsection (a)
shdl apply in any State or any political subdivison of a State which (i) the Attorney General
determines maintained on November 1, 1968, any test or device, and with respect to which (ii)
the Director of the Census determines that less than 50 per centum of the persons of voting age
residing therein were registered on November 1, 1968, or that less than 50 per centum of such
persons voted in the presidential eection of November 1968. On and after August 6, 1975, in
addition to any State or politica subdivision of a State determined to be subject to subsection (a)
pursuant to the previous two sentences, the provisions of a subsection (a) shall apply in any State
or any political subdivision of a State which (i) the Attorney Genera determines maintained on
November 1, 1972, any test or device, and with respect to which (ii) the Director of the Census
determines that less than 50 per centum of the citizens of voting age were registered on
November 1, 1972, or that less than 50 per centum of such persons voted in the Presidential
election of November 1972.

A determination or certification of the Attorney General or of the Director of the Census
under this section or under section 6 or section 13 [42 USCS § 1973d or 1973K] shall not be
reviewable in any court and shall be effective upon publication in the Federal Register.

42 U.S.C. § 1973c. Alteration of voting qualifications and procedures; action by State or
political subdivision for declaratory judgment of no denial or abridgement of voting
rights; three-judge district court; appeal to Supreme Court

Whenever a State or political subdivision with respect to which the prohibitions set forth in

section 4(a) [42 USCS § 1973b(8)] based upon determinations made under the first sentence of
section 4(b) [42 USCS § 1973b(b)] arein effect shall enact or seek to administer any voting
qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting
different from that in force or effect on November 1, 1964, or whenever a State or political
subdivision with respect to which the prohibitions set forth in section 4(a) [42 USCS § 1973b(a)]
based upon determinations made under the second sentence of section 4(b) [42 USCS §
1973b(b)] are in effect shall enact or seek to administer any voting qualification or prerequisite to
voting, or standard, practice, or procedure with respect to voting different from that in force or
effect on November 1, 1968, or whenever a State or political subdivision with respect to which
the prohibitions set forth in section 4(a) [42 USCS § 1973b(a)] based upon determinations made
under the third sentence of section 4(b) [42 USCS § 1973b(b)] arein effect shall enact or seek to
adminigter any voting qualification or prerequisite to voting, or standard, practice, or procedure
with respect to voting different from that in force or effect on November 1, 1972, such State or
subdivison may ingtitute an action in the United States District Court for the District of Columbia
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for a declaratory judgment that such qualification prerequisite, standard, practice, or procedure
does not have the purpose and will not have the effect of denying or aoridging the right to vote on
account of race or color, or in contravention of the guarantees set forth in section 4(f)(2) [42
USCS § 1973b(f)(2)], and unless and until the court enters such judgment no person shall be
denied the right to vote for failure to comply with such qudlification, prerequisite, standard,
practice, or procedure: Provided, That such qudification, prerequisite, standard, practice, or
procedure may be enforced without such proceeding if the quaification, prerequisite, standard,
practice, or procedure has been submitted by the chief legal officer or other appropriate officia of
such State or subdivision to the Attorney General and the Attorney Genera has not interposed an
objection within sixty days after such submission, or upon good cause shown, to facilitate an
expedited approval within sixty days after such submission, the Attorney General has
affirmatively indicated that such objection will not be made. Neither an affirmative indication by
the Attorney General that no objection will be made, nor the Attorney General's failure to object,
nor a declaratory judgment entered under this section shall bar a subsequent action to enjoin
enforcement of such qualification, prerequisite, standard, practice, or procedure. In the event the
Attorney Generd affirmatively indicates that no objection will be made within the sixty-day
period following receipt of a submission, the Attorney General may reserve the right to
reexamine the submission if additiona information comes to his attention during the remainder of
the sixty-day period which would otherwise require objection in accordance with this section.
Any action under this section shdl be heard and determined by a court of three judgesin
accordance with the provisions of section 2284 of title 28 of the United States Code and any
apped shall lie to the Supreme Court.

42 U.S.C. § 1973i. Prohibited acts

(@) Failure or refusal to permit casting or tabulation of vote. No person acting under caor of
law shall fail or refuse to permit any person to vote who is entitled to vote under any provision of
this Act or is otherwise qualified to vote, or willfully fail or refuse to tabulate, count, and report
such person's vote.

(b) Intimidation, threats, or coercion. No person, whether acting under color of law or
otherwise, shall intimidate, threaten, or coerce, or attempt to intimidate, threaten, or coerce any
person for voting or attempting to vote, or intimidate, threaten, or coerce, or attempt to intimidate,
threaten, or coerce any person for urging or aiding any persons to vote or attempt to vote, or
intimidate, threaten, or coerce any person for exercising any powers or duties under section 3(a),
6,8, 9,10, or 12(e) [42 USCS § § 1973a(a), 1973d, 1973f, 1973g, 1973h, or 1973j(e)].

(c) False information in registering or voting; penalties. \Whoever knowingly or willfully
gives false information as to his name, address, or period of residence in the voting district for the
purpose of establishing his digibility to register or vote, or conspires with another individua for
the purpose of encouraging his false registration to vote or illega voting, or pays or offers to pay
or accepts payment either for registration to vote or for voting shal be fined not more than $
10,000 or imprisoned not more than five years, or both: Provided, however, That this provison
shall be applicable only to generd, specia, or primary eections held solely or in part for the
purpose of selecting or electing any candidate for the office of President, Vice President,
presidential elector, Member of the United States Senate, Member of the United States House of
Representatives, Delegate from the Didgtrict of Columbia, Guam, or the Virgin Idands, or
Resident Commissioner of the Commonwealth of Puerto Rico.
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(d) Falsification or concealment of material facts or giving of false statements in matters
within jurisdiction of examiners or hearing officers; penalties. Whoever, in any matter within
the jurisdiction of an examiner or hearing officer knowingly and willfully falsifies or conceals a
materia fact, or makes any false, fictitious, or fraudulent statements or representations, or makes
or uses any false writing or document knowing the same to contain any false, fictitious, or
fraudulent statement or entry, shall be fined not more than $ 10,000 or imprisoned not more than
five years, or both.

(e) Voting more than once.

(1) Whoever votes more than once in an election referred to in paragraph (2) shall be
fined not more than $ 10,000 or imprisoned not more than five years, or both.

(2) The prohibition of this subsection applies with respect to any general, specid, or
primary election held solely or in part for the purpose of selecting or electing any
candidate for the of fice of President, Vice President, presidential elector, Member of the
United States Senate, Member of the United States House of Representatives, Delegate
from the Digtrict of Columbia, Guam, or the Virgin Idands, or Resident Commissioner of
the Commonwealth of Puerto Rico.

(3) Asused in this subsection, the term "votes more than once" does not include the
casting of an additiond ballot if al prior ballots of that voter were invaidated, nor does it
include the voting in two jurisdictions under section 202 of this Act [42 USCS § 1973aa-
1], to the extent two ballots are not cast for an election to the same candidacy or office.

42 U.S.C. § 1973j. Civil and criminal sanctions

(2) Depriving or attempting to deprive persons of secured rights. \Whoever shal deprive or
attempt to deprive any person of any right secured by section 2, 3, 4,5, 7, or 10[42 USCS §
1973, 19733, 1973b, 1973c, 1973e, or 1973h] or shal violate section 11(a) [42 USCS §

1973i(3d)], shal be fined not more than $ 5,000, or imprisoned not more than five years, or both.

(b) Destroying, defacing, mutilating, or altering ballots or official voting records. Whoever,
within ayear following an eection in a political subdivison in which an examiner has been
gppointed (1) destroys, defaces, mutilates, or otherwise aters the marking of a paper ballot which
has been cast in such election, or (2) dters any officia record of voting in such dection tabulated
from a voting machine or otherwise, shall be fined not more than $ 5,000, ar imprisoned not more
than five years, or both.

(c) Conspiring to violate or interfere with secured rights. \Whoever conspires to violate the
provisions of subsection (&) or (b) of this section, or interferes with any right secured by section
2,3,4,5,7,10,0r 11(8) [42 USCS § § 1973, 19733, 1973b, 1973c, 1973e, 1973h or 1973i(a)]
shal be fined not more than $ 5,000, or imprisoned not more than five years, or both.

(d) Civil action by Attorney General for preventive relief; injunctive and other relief.
Whenever any person has engaged or there are reasonable grounds to believe that any personis
about to engage in any act or practice prohibited by section 2, 3, 4,5, 7, 10, 11 [42 USCS § §
1973, 19734, 1973b, 1973c, 1973e, 1973h, or 1973i], or subsection (b) of this section, the
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Attorney General may ingtitute for the United States, or in the name of the United States, an
action for preventive relief, including an application for atemporary or permanent injunction,
restraining order, or other order, and including an order directed to the State and State or local
election officias to require them (1) to permit persons listed under this Act to vote and (2) to
count such votes.

(e) Proceeding by Attorney General to enforce the counting of ballots of re gistered and
eligible persons who are prevented from voting. Whenever in any politica subdivison in
which there are examiners appointed pursuant to this Act any persons allege to such an examiner
within forty-eight hours after the closing of the polls that notwithstanding (1) their listing under
this Act or registration by an appropriate election official and (2) their digibility to vote, they
have not been permitted to vote in such election, the examiner shal forthwith notify the Attorney
Generd if such alegationsin his opinion appear to be well founded. Upon receipt of such
notification, the Attorney General may forthwith file with the district court an application for an
order providing for the marking, casting, and counting of the ballots of such persons and
requiring the inclusion of their votes in the total vote before the results of such eection shal be
deemed fina and any force or effect given thereto. The district court shal hear and determine
such matters immediately after the filing of such application. The remedy provided in this
subsection shal not preclude any remedy available under State or Federal law.

(f) Jurisdiction of district courts; exhaustion of administrative or other remedies
unnecessary. Thedistrict courts of the United States shall have jurisdiction of proceedings
instituted pursuant to this section and shall exercise the same without regard to whether a person
asserting rights under the provisions of this Act shall have exhausted any administrative or other
remedies that may be provided by law.

42 U.S.C. § 19731 Attorney's fees

In any action or proceeding to enforce the voting guarantees of the fourteenth or fifteenth
amendment [USCS Condtitution, Amendments 14, 15] the court, in its discretion, may alow
the prevailing party, other than the United States, a reasonable attorney's fee as part of the
costs.

42 U.S.C. § 1973aa-1. RESIDENCE REQUIREMENTS FOR VOTING

(a) Congressional findings. The Congress hereby finds that the imposition and application of
the durational residency requirement as a precondition to voting for the offices of President and
Vice President, and the lack of sufficient opportunities for absentee registration and absentee
baloting in presidentid dections--

(1) denies or abridges the inherent congtitutiona right of citizens to vote for their
President and Vice President;

(2) denies or abridges the inherent congtitutiond right of citizens to enjoy their free
movement across State lines;
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(3) denies or aboridges the privileges and immunities guaranteed to the citizens of each
State under article 1V, section 2, clause 1, of the Constitution [USCS Congtitution, Art
IV, 8§ 2,chl];

(4) in some instances has the impermissible purpose or effect of denying citizens the right
to vote for such officers because of the way they may vote;

(5) has the effect of denying to citizens the equality of civil rights, and due process and
equa protection of the laws that are guaranteed to them under the fourteenth amendment
[USCS Condtitution, Amendment 14]; and

(6) does not bear a reasonable relationship to any compelling State interest in the conduct
of presidential elections.

(b) Congressional declaration: durational residency requirement, abolishment; absentee
registration and balloting standards, establishment. Upon the basis of these findings,
Congress declares that in order to secure and protect the above-stated rights of citizens under the
Congtitution, to enable citizens to better obtain the enjoyment of such rights, and to enforce the
guarantees of the fourteenth amendment [USCS Congtitution, Amendment 14], it is necessary (1)
to completely abolish the durational residency requirement as a precondition to voting for
President and Vice President, and (2) to establish nationwide, uniform standards relative to
absentee registration and absentee balloting in presidentia elections.

(c) Prohibition of denial of right to vote because of durational residency requirement or
absentee balloting. No citizen of the United States who is otherwise qualified to votein any
election for President and Vice President shall be denied the right to vote for el ectors for
President and Vice President, or for President and Vice President, in such election because of the
falure of such citizen to comply with any durational residency requirement of such State or
political subdivision; nor shal any citizen of the United States be denied the right to vote for
electors for President and Vice President, or for President and Vice President, in such election
because of the failure of such citizen to be physicaly present in such State or political subdivison
at the time of such dection, if such citizen shall have complied with the requirements prescribed
by the law of such State or political subdivision providing for the casting of absentee balotsin
such eection.

(d) Registration: time for application; absentee balloting: time of application and return of
ballots. For the purposes of this section, each State shall provide by law for the registration or
other means of qualification of dl duly quaified residents of such State who apply, not later than
thirty days immediately prior to any presidentid eection, for registration or qudification to vote
for the choice of electors for President and Vice President or for President and Vice President in
such eection; and each State shall provide by law for the casting of absentee ballots for the
choice of electors for President and Vice President, or for President and Vice President, by all
duly qualified residents of such State who may be absent from their election district or unit in

such State on the day such election is held and who have applied therefor not later than seven
days immediately prior to such election and have returned such ballots to the appropriate election
official of such State not later than the time of closing of the polls in such State on the day of such
election.

(e) Change of residence; voting in person or by absentee ballot in State of prior residence.
If any citizen of the United States who is otherwise qudified to vote in any State or political
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subdivision in any election for President and Vice President has begun residence in such State or
political subdivision after the thirtieth day next preceding such eection and, for that reason, does
not satisfy the registration requirements of such State or political subdivison he shal be alowed
to vote for the choice of eectors for President and Vice President, or for President and Vice
President, in such election, (1) in person in the State or political subdivision in which he resided
immediately prior to hisremoval if he had satisfied, as of the date of his change of residence, the
requirements to vote in that State or political subdivision, or (2) by absentee balot in the State or
politica subdivision in which he resided immediately prior to his removal if he satisfies, but for

his nonresident status and the reason for his absence, the requirements for absentee voting in that
State or politica subdivision.

(f) Absentee registration requirement. No citizen of the United States who is otherwise
qudified to vote by absentee balot in any State or political subdivision in any eection for

President and Vice President shall be denied the right to vote for the choice of electors for
President and Vice President, or for President and Vice President, in such election because of any
requirement of registration that does not include a provision for absentee registration.

(g) State or local adoption of less restrictive voting practices. Nothing in this section shall
prevent any State or political subdivision from adopting less restrictive voting practices than
those that are prescribed herein.

(h) "State" defined. The term "State" as used in this section includes each of the several States
and the Digtrict of Columbia

(i) False registration, and other fraudulent acts and conspiracies: application of penalty
for false information in registering or voting. The provisions of section 11(c) [42 USCS §
1973i(c)] shal apply to fase registration, and other fraudulent acts and conspiracies,
committed under this section.

Voting Accessibility for the Elderly and Handicapped Act (VEHA)
§ 1973ee. Purpose

It isthe intention of Congressin enacting thisAct [42 USCS § § 1973ee et seq.] to promote
the fundamental right to vote by improving access for handicapped and elderly individuals to
regigtration facilities and polling places for Federa eections.
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§ 1973ee-1. Selection of polling facilities

(a) Within each State, except as provided in subsection (b), each political subdivison responsible
for conducting elections shal assure that al polling places for Federal elections are accessible to
handicapped and elderly voters.

(b) Subsection (a) shal not apply to a polling place--

(1) in the case of an emergency, as determined by the chief election officer of the State;
or

(2) if the chief election officer of the State--

(A) determinesthat al potentia polling places have been surveyed and no such
accessible place is available, nor is the political subdivision able to make one
temporarily accessible, in the areainvolved; and

(B) assures that any handicapped or elderly voter assigned to an inaccessible
polling place, upon advance request of such voter (pursuant to procedures
established by the chief election officer of the State)--

(1) will be assigned to an accessible polling place, or
(i) will be provided with an aternative means for casting a ballot on the
day of the election.

(©) (1) Not later than December 31 of each evern-numbered year, the chief election officer of
each State shall report to the Federa Election Commission, in a manner to be determined
by the Commission, the number of accessible and inaccessible polling placesin such
State on the date of the preceding general Federal election, and the reasons for any
instance of inaccessbility.

(2) Not later than April 30 of each odd-numbered year, the Federal Election Commission
shall compile the information reported under paragraph (1) and shall transmit that
information to the Congress.

(3) The provisions of this subsection shall only be effective for a period of 10 years
beginning on the date of enactment of this Act [enacted Sept. 28, 1984].

§ 1973ee-2. Selection of registration facilities

(a) Each State or political subdivision responsible for registration for Federa elections shall
provide a reasonable number of accessible permanent registration facilities.

(b) Subsection (@) does not apply to any State that has in effect a system that provides an
opportunity for each potential voter to register by mail or at the residence of such voter.

§ 1973ee-3. Registration and voting aids
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(a) Printed instructions; telecommunications devices for the deaf. Each State shall make
available registration and voting aids for Federd eections for handicapped and elderly
individuds, including--
(1) ingtructions, printed in large type, conspicuoudly displayed at each permanent
registration facility and each polling place; and

(2) information by telecommunications devices for the deaf.

(b) Medical certification. No notarization or medica certification shal be required of a
handicapped voter with respect to an absentee ballot or an application for such ballot, except that
medical certification may be required when the certification establishes digibility, under State
law--

(1) to automatically receive an application or a balot on a continuing basis; or
(2) to apply for an absentee ballot after the deadline has passed.

(c) Notice of availability of aids. The chief election officer of each State shal provide public
notice, calculated to reach ederly and handicapped voters, of the availability of aids under this
section, assistance under section 208 of the Voting Rights Act of 1965 (42 U.S.C. 1973aa-6),
and the procedures for voting by absentee ballot, not later than general public notice of
registration and voting is provided.

42 U.S.C. § 1973ee-4. Enforcement

(a) Action for declaratory or injunctive relief. |f a State or politica subdivison does not
comply with thisAct [42 USCS § § 1973cc et seq.], the United States Attorney Genera or a
person who is personally aggrieved by the noncompliance may bring an action for declaratory or
injunctive relief in the appropriate district court.

(b) Prerequisite notice of noncompliance. An action may be brought under this section only if
the plaintiff notifies the chief eection officer of the State of the noncompliance and a period of 45
days as elapsed since the date of notification.

(c) Attorney fees. Notwithstanding any other provision of law, no award of attorney fees may be
made with respect to an action under this section, except in any action brought to enforce the
origina judgment of the court.
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§ 1973ee-5. Relationship to 42 USCS § § 1973 et seq.

ThisAct[42 USCS § § 1973ee et seq.] shdl not be construed to impair any right guaranteed
by the Voting Rights Act of 1965 (42 U.S.C. 1973 et seq.)

42 U.S.C. § 1973ee-6. Definitions

Asused inthisAct [42 USCS § § 1973ee et seq.], the term--
(1) "accessible" means accessible to handicapped and elderly individuas for the purpose of
voting or registration, as determined under guidelines established by the chief eection officer
of the State involved;

(2) "ederly" means 65 years of age or older;

(3) "Federa dection” means agenerd, specid, primary, or runoff election for the office of
President or Vice President, or of Senator or Representative in, or Delegate or Resident
Commissioner to, the Congress;

(4) "handicapped" means having atemporary or permanent physical disability; and

(5) "State" means a State of the United States, the District of Columbia, the Commonwealth of
Puerto Rico, and any territory or possesssion [possession] of the United States.

Uniform and Overseas Citizens Absentee Voting Act (UOCAVA)
42 U.S.C. § 1973ff. Federal responsibilities

(a) Presidential designee. The President shall designate the head of an executive department to
have primary responsibility for Federal functions under thistitle [42 USCS § § 1973ff et seq.].

(b) Duties of presidential designee. The Presidential designee shal--

(1) consult State and local eection officidsin carrying out thistitle [42 USCS § § 1973ff
et seq.];

(2) prescribe an officia post card form, containing both an absentee voter registration
gpplication and an absentee ballot application, for use by the States as recommended in
section 104 [42 USCS § 1973ff-3];

(3) carry out section 103 [42 USCS § 1973ff-2] with respect to the Federal write-in
absentee ballot for overseas voters in genera elections for Federa office;

(4) prescribe a suggested design for absentee ballot mailing envelopes for use by the
States as recommended in section 104 [42 USCS § 1973ff-3];
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(5) compile and distribute (A) descriptive materia on State absentee registration and
voting procedures, and (B) to the extent practicable, facts relating to specific eections,
including dates, offices involved, and the text of ballot questions; and

(6) not later than the end of each year after a Presidential election year, transmit to the
President and the Congress a report on the effectiveness of assistance under thistitle [42
USCS § § 1973ff et seq.], including a statistical analysis of uniformed services voter
participation, a general assessment of overseas nonmilitary participation, and a
description of State-Federal cooperation.

(c) Duties of other Federal officials.

(1) In general. The head of each Government department, agency, or other entity shall,
upon request of the Presidential designee, distribute balloting materials and otherwise
cooperate in carrying out thistitle [42 USCS § § 1973ff et seq.].

(2) Administrator of General Services. As directed by the Presidential designee, the
Adminigtrator of General Services shal furnish officia post card forms (prescribed under
subsection (b)) and Federa write-in absentee ballots (prescribed under section 103 [42
USCS § § 1973f-2]).

§ 1973ff-1. State responsibilities
Each State shall--

(1) permit absent uniformed services voters and overseas voters to use absentee
registration procedures and to vote by absentee balot in genera, specid, primary, and
runoff elections for Federa office;

(2) accept and process, with respect to any general, specid, primary, or runoff election
for Federa office, any otherwise vaid voter registration application from an absent
uniformed services voter or overseas voter, if the application is received by the
appropriate State election official not less than 30 days before the eection; and

(3) permit overseas voters to use Federa write-in absentee ballots (in accordance with
section 103 [42 USCS § 1973ff-2]) in genera elections for Federd office.
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42 U.S.C. § 1973ff-2. Federal write-in absentee ballot for overseas voters in general
elections for Federal office

(a) In General. The Presidential designee shall prescribe a Federal write-in absentee ballot
(including a secrecy envelope and mailing envelope for such ballot) for use in general elections
for Federal office by overseas voters who make timely application for, and do not receive, States,
absentee ballots.

(b) Submission and processing. Except asotherwise provided in thistitle[42 USCS § § 1973ff
et seq.], aFederal write-in absentee ballot shall be submitted and processed in the manner
provided by law for absentee balotsin the State involved. A Federa write-in absentee ballot of

an oversess voter shall not be counted--

(1) if the ballot is submitted from any location in the United States;

(2) if the application of the overseas voter for a State absentee ballot is received by the
appropriate State election officia less than 30 days before the general election; or

(3) if a State absentee ballot of the overseas voter is received by the appropriate State
election officia not later than the deadline for receipt of the State absentee ballot under
State law.

(c) Special rules. The following rules shal apply with respect to Federa write-in absentee
balots:

(1) In completing the balot, the overseas voter may designate a candidate by writing in
the name of the candidate or by writing in the name of a political party (in which case the
ballot shal be counted for the candidate of that politica party).

(2) Inthe case of the offices of President and Vice President, a vote for a named
candidate or a vote by writing in the name of a political party shal be counted as a vote
for the electors supporting the candidate involved.

(3) Any abbreviation, misspelling, or ather minor variation in the form of the name of a
candidate or a political party shall be disregarded in determining the vaidity of the ballot,
if the intention of the voter can be ascertained.

(d) Second ballot submission; instruction to overseas voter. Anoverseasvoter who submitsa
Federd write-in absentee ballot and later receives a State absentee ballot, may submit the State
absentee ballot. The Presidential designee shall assure that the instructions for each Federal write-
in absentee ballot clearly state that an overseas voter who submits a Federal write-in absentee
ballot and later receives and submits a State absentee ballot should make every reasonable effort
to inform the appropriate State election officia that the voter has submitted more than one ballot.

(e) Use of approved State absentee ballot in place of Federal write-in absentee ballot. The
Federd write-in absentee ballot shdl not be vaid for use in a genera eection if the State
involved provides a State absentee ballot that—
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(1) at the request of the State, is approved by the Presidential designee for use in place of
the Federal write-in absentee ballot; and

(2) ismade available to overseas voters at least 60 days before the deadline for receipt of
the State ballot under State law.

(f) Certain States exempted. A State is not required to permit use of the Federa write-in
absentee balot, if, on and after the date of the enactment of thistitle [enacted Aug. 28, 1986], the
State has in effect alaw providing that--

(1) a State absentee ballot is required to be available to any voter described in section
107(5)(A) [42 USCS § 1973ff-6(5)(A)] at least 90 days before the general election
involved; and

(2) a State absentee ballot is required to be available to any voter described in section
107(5)(B) or (C) [42 USCS § 1973/f-6(5)(B) or (C)], as soon as the official list of
candidates in the genera election is complete.

42 U.S.C. § 1973ff-3. Recommendations to the States to maximize access to the polls by
absent uniformed services voters and overseas voters

To afford maximum access to the polls by absent uniformed services voters and overseas voters,
it is recommended that the States--

(1) usethe officid post card form (prescribed under section 101 [42 USCS § 1973ff]) for
simultaneous voter registration application and absentee ballot application;

(2) adopt the suggested design for absentee ballot mailing envelopes prescribed under
section 101 [42 USCS § 1973f1];

(3) waive registration requirements for absent uniformed services voters and overseas
voters who, by reason of service or residence, do not have an opportunity to register;

(4) if an application other than an official post card form (prescribed under section 101
[42 USCS § 1973ff]) isrequired for absentee registration, provide that registration forms
be sent with the absentee ballot and may be returned with it;

(5) expedite processing of balloting materials with respect to absent uniformed services
voters and overseas voters,

(6) permit any oath required for a document under thistitle[42 USCS § § 1973ff et seq.]
to be administered by a commissioned officer of the Armed Forces or any officia
authorized to administer oaths under Federal law or the law of the State or other place
where the oath is administered;

(7) assure that absentee ballots are mailed to absent uniformed services voters and
overseas voters at the earliest opportunity;
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(8) assist the Presidential designee in compiling statistical and other information relating
tothistitle[42 USCS § § 1973ff et seq.]; and

(9) provide late registration procedures for persons recently separated from the Armed
Forces.

§ 1973ff-4. Enforcement

The Attorney Genera may bring a civil action in an appropriate district court for such
declaratory or injunctive relief as may be necessary to carry out thistitle [42 USCS § § 1973ff

et seq.].

§ 1973ff-5. Effect on certain other laws

The exercise of any right under thistitle[42 USCS § § 1973ff et seq.] shall not affect, for
purposes of any Federal, State, or loca tax, the residence or domicile of a person exercising
such right.

§ 1973ff-6. Definitions
Asused inthistitle[42 USCS § § 1973ff et seq.], the term--

(1) "absent uniformed services voter" means--
(A) amember of auniformed service on active duty who, by reason of such
active duty, is absent from the place of residence where the member is otherwise
qudified to vote;

(B) amember of the merchant marine who, by reason of service in the merchant
marine, is absent from the place of residence where the member is otherwise
qudified to vote; and

(C) a spouse or dependent of a member referred to in subparagraph (A) or (B)
who, by reason of the active duty or service of the member, is absent from the
place of residence where the spouse or dependent is otherwise qudified to vote;

(2) "bdloting materials' means official post card forms (prescribed under section 101 [42
USCS § 1973ff]), Federd write-in absentee ballots (prescribed under section 103 [42
USCS § 1973ff-2]), and any State balloting materials that, as determined by the
Presidential designee, are essential to the carrying out of thistitle [42 USCS § § 1973ff et

seq];

(3) "Federd office" means the office of President or Vice President, or of Senator or
Representative in, or Delegate or Resident Commissioner to, the Congress;

(4) "member of the merchant marine" means an individual (other than a member of a
uniformed service or an individual employed, enrolled, or maintained on the Great Lakes
or the inland waterways)--
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(A) employed as an officer or crew member of avessel documented under the
laws of the United States, or a vessdl owned by the United States, or avessd of
foreign-flag registry under charter to or control of the United States; or

(B) enrolled with the United States for employment or training for employment,
or maintained by the United States for emergency relief service, as an officer or
crew member of any such vessdl;

(5) "overseas voter" means--

(A) an absent uniformed services voter who, by reason of active duty or service
is absent from the United States on the date of the election involved;

(B) a person who resides outside the United States and is qudified to vote in the
last place in which the person was domiciled before leaving the United States; or

(C) aperson who resides outside the United States and (but for such residence)
would be qualified to vote in the last place in which the person was domiciled
before leaving the United States.

(6) "State" means a State of the United States, the District of Columbia, the
Commonweslth of Puerto Rico, Guam, the Virgin Idands, and American Samog;

(7) "uniformed services' means the Army, Navy, Air Force, Marine Corps, and Coast
Guard, the commissioned corps of the Public Hedlth Service, and the commissioned
corps of the National Oceanic and Atmospheric Administration; and

(8) "United States', where used in the territorial sense, means the several States, the
District of Columbia, the Commonwealth of Puerto Rico, Guam, the Virgin Idands,
and American Samoa.

National Voter Registration Act (“Motor Voter Act”) (§§1973gg et. seq.)
§ 1973gg. Findings and purposes
(a) Findings. The Congress finds that--

(1) theright of citizens of the United States to vote is a fundamental right;

(2) itisthe duty of the Federd, State, and local governments to promote the exercise of
that right; and

(3) discriminatory and unfair registration laws and procedures can have a direct and
damaging effect on voter participation in elections for Federal office and
disproportionately harm voter participation by various groups, including racia minorities.

(b) Purposes. The purposes of this Act are--

(1) to establish procedures that will increase the number of digible citizens who register
to vote in elections for Federal office;
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(2) to make it possible for Federd, State, and local governments to implement this Act in
amanner that enhances the participation of igible citizens as voters in elections for
Federal office;

(3) to protect the integrity of the electoral process; and

(4) to ensure that accurate and current voter registration rolls are maintained.

§ 1973gg-1. Definitions

Asused in this Act--

(1) the term "election” has the meaning stated in section 301(1) of the Federa Election
Campaign Act of 1971 (2 U.S.C. 431(1));

(2) the term "Federa office" has the meaning stated in section 301(3) of the Federa
Election Campaign Act of 1971 (2 U.S.C. 431(3));

(3) the term "motor vehicle driver's license” includes any persona identification
document issued by a State motor vehicle authority;

(4) the term "State" means a State of the United States and the District of Columbia; and

(5) the term "voter registration agency” means an office designated under section
7(Q)(1) [42 USCS § 1973gg-5(a)(1)] to perform voter registration activities.

42 U.S.C. § 1973gg-2. National procedures for voter registration for elections for Federal
office

(a) In general. Except as provided in subsection (b), notwithstanding any other Federal or State
law, in addition to any other method of voter registration provided for under State law, each State
shall establish procedures to register to vote in eections for Federal office--

(1) by application made smultaneoudy with an application for a motor vehicle driver's
license pursuant to section 5 [42 USCS § 1973gg-3];

(2) by mail application pursuant to section 6 [42 USCS § 1973gg-4]; and

(3) by application in person--
(A) at the appropriate registration site designated with respect to the residence of
the applicant in accordance with State law; and
(B) a aFedera, State, or nongovernmental office designated under section 7 [42
USCS § 1973gg-5].

(b) Nonapplicability to certain States. This Act does not apply to a State described in either or
both of the following paragraphs:
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(1) A State in which, under law that isin effect continuoudly on and after August 1, 1994,
there is no voter registration requirement for any voter in the State with respect to an
election for Federal office.

(2) A State in which under law that isin effect continuoudy on and after August 1,
1994, or that was enacted on or prior to August 1, 1994, and by itstermsisto come
into effect upon the enactment of this Act [enacted May 20, 1993], so long as that law
remainsin effect, al voters in the State may register to vote at the polling place at the
time of voting in agenera eection for Federd office.

42 U.S.C. § 1973gg-3. Simultaneous application for voter registration and application for
motor vehicle driver's license

(@) In general.

(1) Each State motor vehicle driver's license gpplication (including any renewa
gpplication) submitted to the appropriate State motor vehicle authority under State law
shall serve as an application for voter registration with respect to elections for Federal
office unless the applicant fails to sign the voter registration application.

(2) An application for voter registration submitted under paragraph (1) shall be
considered as updating any previous voter registration by the applicant.

(b) Limitation on use of information. No information relating to the failure of an gpplicant for a
State motor vehicle driver's license to sign a voter registration application may be used for any
purpose other than voter registration.

(c) Forms and procedures.

(1) Each State shall include a voter registration application form for elections for Federa
office as part of an application for a State motor vehicle driver's license.

(2) The voter registration application portion of an application for a State motor vehicle
driver's license--

(A) may not require any information that duplicates information required in the driver's

license portion of the form (other than a second signature or other information necessary under
subparagraph (C));

(B) may require only the minimum amount of information necessary to--
(i) prevent duplicate voter registrations; and

(i) enable State election officials to assess the digibility of the applicant
and to administer voter registration and other parts of the election
process,

(C) shdll include a statement that--

Background Report of the Task Force on Legal and Constitutional 1ssues
National Commission on Federal Election Reform

Page 77



(i) dates each digibility requirement (including citizenship);

(i) contains an attestation that the applicant meets each such
requirement; and

(iii) requires the signature of the applicant, under pendty of perjury;

(D) shdl include, in print that is identicd to that used in the attestation portion of
the application--

(i) the information required in section 8(a)(5)(A) and (B) [42 USCS §
1973¢g-6(8)(5)(A), (B)];

(i) a statement that, if an applicant declinesto register to vote, the fact
that the applicant has declined to register will remain confidential and
will be used only for voter registration purposes; and

(i) a statement that if an applicant does register to vote, the office at
which the applicant submits a voter registration application will remain
confidential and will be used only for voter registration purposes; and

(E) shdl be made available (as submitted by the applicant, or in machine
readable or other format) to the appropriate State election officia as provided by
State law.

(d) Change of address. Any change of address form submitted in accordance with State law for
purposes of a State motor vehicle driver's license shall serve as notification of change of address
for voter registration with respect to elections for Federd office for the registrant involved unless
the registrant states on the form that the change of addressis not for voter registration purposes.

(e) Transmittal deadline.

(1) Subject to paragraph (2), a completed voter registration portion of an application for a
State motor vehicle driver's license accepted at a State motor vehicle authority shal be
transmitted to the appropriate State election officia not later than 10 days after the
acceptance.

(2) If aregidtration application is accepted within 5 days before the last day for
registration to vote in an eection, the application shall be transmitted to the
appropriate State election official not later than 5 days after the date of acceptance.

§ 1973gg-4. Mail registration
(a) Form.

(1) Each State shall accept and use the mail voter registration application form prescribed
by the Federa Election Commission pursuant to section 9(8)(2) [42 USCS § 1973gg-
7(8)(2)] for the registration of votersin elections for Federal office.

Background Report of the Task Force on Legal and Constitutional 1ssues
National Commission on Federal Election Reform
Page 78



(2) In addition to accepting and using the form described in paragraph (1), a State may
develop and use amail voter registration form that meets all of the criteria stated in
section 9(b) [42 USCS § 1973gg-7(b)] for the registration of votersin elections for
Federa office.

(3) A form described in paragraph (1) or (2) shall be accepted and used for notification of
aregistrant's change of address.

(b) Availability of forms. The chief State eection official of a State shall make the forms
described in subsection (a) available for distribution through governmental and private entities,
with particular emphasis on making them available for organized voter registration programs.
(c) First-time voters.
(1) Subject to paragraph (2), a State may by law require a person to vote in person if--
(A) the person was registered to vote in ajurisdiction by mail; and
(B) the person has not previoudy voted in that jurisdiction.
(2) Paragraph (1) does not apply in the case of a person--

(A) who is entitled to vote by absentee ballot under the Uniformed and Overseas
Citizens Absentee Voting Act (42 U.S.C. 1973ff-1 et. seq.);

(B) who is provided the right to vote otherwise than in person under section

3(b)(2)(B)(ii) of the Voting Accessibility for the Elderly and Handicapped Act

(42 U.S.C. 1973ee-1(b)(2)(B)(ii)); or

(C) who is entitled to vote otherwise than in person under any other Federal law.
(d) Undelivered notices. If anotice of the disposition of amail voter registration application
under section 8(8)(2) [42 USCS § 1973gg-6(a)(2)] is sent by nonforwardable mail and is

returned undelivered, the registrar may proceed in accordance with section 8(d) [42 USCS §
1973gg-6(d)].

42 U.S.C. § 1973gg-5. Voter registration agencies
(a) Designation.

(1) Each State shall designate agencies for the registration of votersin elections for
Federa office.

(2) Each State shall designate as voter registration agencies--
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(A) al officesin the State that provide public assistance; and

(B) all offices in the State that provide State-funded programs primarily engaged
in providing services to persons with disabilities.

3 (A) In addition to voter registration agencies designated under paragraph (2),
each State shall designate other offices within the State as voter registration
agencies.

(B) Voter registration agencies designated under subparagraph (A) may include--
(i) State or local government offices such as public libraries, public
schoals, offices of city and county clerks (including marriage license
bureaus), fishing and hunting license bureaus, government revenue
offices, unemployment compensation offices, and offices not described
in paragraph (2)(B) that provide servicesto persons with disabilities; and

(ii) Federal and nongovernmental offices, with the agreement of such
offices.

()] (A) At each voter registration agency, the following services shall be
made available:

(i) Digtribution of mail voter registration application forms in accordance
with paragraph (6).

(i) Assistance to applicants in completing voter registration application
forms, unless the applicant refuses such assistance.

(i) Acceptance of completed voter registration application forms for
transmittal to the appropriate State election official.

(B) If avoter registration agency designated under paragraph (2)(B)
provides services to a person with a disability at the person's home, the
agency shall provide the services described in subparagraph (A) at the
person's home.

(5) A person who provides service described in paragraph (4) shall not--

(A) seek to influence an applicant's political preference or party
registration;

(B) display any such political preference or party alegiance;

(C) make any statement to an applicant or take any action the purpose or
effect of which is to discourage the applicant from registering to vote; or

(D) make any statement to an applicant or take any action the purpose or
effect of whichisto lead the applicant to believe that a decison to
register or not to register has any bearing on the availability of services
or benefits.
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(6) A voter registration agency that is an office that provides service or assistance
in addition to conducting voter registration shal--
(A) distribute with each application for such service or assistance, and
with each recertification, renewal, or change of address form relating to
such service or assistance--

(i) the mail voter registration application form described in
section 9(a)(2) [42 USCS § 1973gg-7(a)(2)], including a
statement that--

(I specifies each digibility requirement (including
citizenship);

(I1) contains an attestation that the applicant meets each
such regquirement; and

(111) requires the signature of the applicant, under
pendlty of perjury; or

(i) the office's own formif it is equivalent to the form described
in section 9(a)(2) [42 USCS § 1973gg-7(a)(2)],
unless the gpplicant, in writing, declinesto register to vote;

(B) provide aform that includes--

(i) the question, "If you are not registered to vote where you live
now, would you like to gpply to register to vote here today?";

(i) if the agency provides public assistance, the statement,
"Applying to register or declining to register to vote will not
affect the amount of assistance that you will be provided by this

agency.”;

(i) boxes for the applicant to check to indicate whether the
applicant would like to register or declines to register to vote
(failure to check either box being deemed to congtitute a
declination to register for purposes of subparagraph (C)),

together with the statement (in close proximity to the boxes and
in prominent type), "IF YOU DO NOT CHECK EITHER BOX,
YOU WILL BECONSIDERED TOHAVEDECIDED NOT TO
REGISTER TO VOTE AT THISTIME.";

(iv) the statement, "If you would like help in filling out the voter
registration gpplication form, we will help you. The decison
whether to seek or accept help is yours. You may fill out the
gpplication form in private."; and

(v) the statement "If you believe that someone has interfered
with your right to register or to decline to register to vote, your
right to privacy in deciding whether to register or in applying to
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register to vote, or your right to choose your own palitical party
or other palitical preference, you may file a complaint with ------
------ ", the blank being filled by the name, address, ad
telephone number of the appropriate official to whom such a
complaint should be addressed; and

(C) provide to each applicant who does not decline to register to vote the
same degree of assistance with regard to the completion of the
registration gpplication form as is provided by the office with regard to
the completion of its own forms, unless the applicant refuses such
assistance.

(7) No information relating to a declination to register to vote in connection with
an application made at an office described in paragraph (6) may be used for any
purpose other than voter registration.

(b) Federal Government and private sector cooperation. All departments, agencies, and other
entitles of the executive branch of the Federal Government shall, to the greatest extent

practicable, cooperate with the Statesin carrying out subsection (&), and al nongovernmental
entities are encouraged to do so.

(c) Armed Forces recruitment offices.

(1) Each State and the Secretary of Defense shdl jointly develop and implement
procedures for persons to apply to register to vote at recruitment offices of the Armed
Forces of the United States.

(2) A recruitment office of the Armed Forces of the United States shall be considered to
be a voter registration agency designated under subsection (a)(2) for al purposes of this
Act.

(d) Transmittal deadline.
(1) Subject to paragraph (2), a completed registration application accepted at a voter
registration agency shal be transmitted to the appropriate State election officia not later
than 10 days after the date of acceptance.
(2) If aregidtration application is accepted within 5 days before the last day for
registration to vote in an eection, the application shdl be transmitted to the
appropriate State election official not later than 5 days after the date of acceptance.

42 U.S.C. § 1973gg-6. Requirements with respect to administration of voter registration

(a) In general. Inthe administration of voter registration for elections for Federal office, each
State shall--

(1) insure that any eligible applicant is registered to vote in an eection--
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(A) in the case of registration with a motor vehicle application under section 5
[42 USCS § 1973gg-3], if thevalid voter registration form of the applicant is
submitted to the appropriate State motor vehicle authority not later than the lesser
of 30 days, or the period provided by State law, before the date of the election;

(B) in the case of registration by mail under section 6 [42 USCS § 1973gg-4], if
the valid voter registration form of the applicant is postmarked not later than the
lesser of 30 days, or the period provided by State law, before the date of the
election;

(C) in the case of registration at a voter registration agency, if the valid voter
registration form of the applicant is accepted at the voter registration agency not

later than the lesser of 30 days, or the period provided by State law, before the
date of the eection; and

(D) in any other casg, if the valid voter registration form of the gpplicant is
received by the appropriate State election officia not later than the lesser of 30
days, or the period provided by State law, before the date of the election;

(2) require the appropriate State election officia to send notice to applicant of the
disposition of the application;

(3) provide that the name of a registrant may not be removed from the officid list of
eligible voters except--

(A) at the request of the registrant;

(B) as provided by State law, by reason of criminal conviction or mental
incapacity; or

(C) as provided under paragraph (4);

(4) conduct a general program that makes a reasonable effort to remove the names of
ineligible voters from the officid lists of eigible voters by reason of --

(A) the death of the registrant; or

(B) achange in the residence of the registrant, in accordance with subsections
(b), (c), and (d);

(5) inform applicants under sections 5, 6, and 7 [42 USCS § § 1973gg-3, 19739g9-4,
19739g-5] of --

(A) voter digibility requirements; and

(B) penalties provided by law for submission of afalse voter registration
application; and
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(6) ensure that the identity of the voter registration agency through which any particular
voter isregistered is not disclosed to the public.

(b) Confirmation of voter registration. Any State program or activity to protect the integrity of
the electoral process by ensuring the maintenance of an accurate and current voter registration roll

for eections for Federa office--

(1) shdl be uniform, nondiscriminatory, and in compliance with the Voting Rights Act of
1965 (42 U.S.C. 1973 et seg.); and

(2) shal not result in the removal of the name of any person from the official list of
voters registered to vote in an election for Federa office by reason of the person's failure
to vote.

(c) Voter removal programs.

(1) A State may meet the requirement of subsection (a)(4) by establishing a program
under which--

(A) change-of -address information supplied by the Postal Service through its licenseesis
used to identify registrants whose addresses may have changed; and

(B) if it appears from information provided by the Postal Service that--

(i) aregistrant has moved to a different residence address in the same
registrar's jurisdiction in which the registrant is currently registered, the
registrar changes the registration records to show the new address and
sends the registrant a notice of the change by forwardable mail and a
postage prepaid pre-addressed return form by which the registrant may
verify or correct the address information; or

(i1) the registrant has moved to a different residence address not in the
same registrar's jurisdiction, the registrar uses the notice procedure
described in subsection (d)(2) to confirm the change of address.

()] (A) A State shall complete, not later than 90 days prior to the date of a primary or
genera eection for Federa office, any program the purpose of which isto
systematicaly remove the names of ingligible voters from the officid lists of
digible voters.

(B) Subparagraph (A) shal not be construed to preclude--

(i) the removal of names from officid lists of voters on a basis described
in paragraph (3)(A) or (B) or (4)(A) of subsection (a); or

(i) correction of registration records pursuarnt to this Act.

(d) Removal of names from voting rolls.
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(1) A State shall not remove the name of aregistrant from the officia list of eigible
votersin elections for Federal office on the ground that the registrant has changed
residence unless the registrant--

(A) confirmsin writing that the registrant has changed residence to a place
outside the registrar's jurisdiction in which the registrant is registered; or

(B) (i) has failed to respond to a notice described in paragraph (2); and

(i) has not voted or appeared to vote (and, if necessary, correct the
registrar's record of the registrant's address) in an election during the
period beginning on the date of the notice and ending on the day after the
date of the second genera election for Federal office that occurs after the
date of the notice.

(2) A noticeis described in this paragraph if it is a postage prepaid and pre-addressed
return card, sent by forwardable mail, on which the registrant may state his or her current
address, together with a notice to the following effect:

(A) If the registrant did not change his or her residence, or changed residence but
remained in the registrar's jurisdiction, the registrant should return the card not
later than the time provided for mail registration under subsection (a)(1)(B). If

the card is not returned, affirmation or confirmation of the registrant's address
may be required before the registrant is permitted to vote in a Federal election
during the period beginning on the date of the notice and ending on the day after
the date of the second general election for Federal office that occurs after the date
of the notice, and if the registrant does not vote in an eection during that period
the registrant's name will be removed from the list of digible voters.

(B) If the registrant has changed residence to a place outside the registrar's
jurisdiction in which the registrant is registered, information concerning how the
registrant can continue to be eligible to vote.

(3) A voting registrar shal correct an officid list of digible votersin eections for
Federd office in accordance with change of residence information obtained in
conformance with this subsection.

(e) Procedure for voting following failure to return card.

(1) A registrant who has moved from an address in the area covered by a polling place to
an address in the same area shall, notwithstanding failure to notify the registrar of the
change of address prior to the date of an eection, be permitted to vote at that polling
place upon ord or written affirmation by the registrant of change of address before an
election officia at that polling place.

2 (A) A registrant who has moved from an address in the area covered by one
polling place to an address in an area covered by a second polling place within the same
registrar's jurisdiction and the same congressional district and who has failed to notify the
registrar of the change address prior to the date of an election, at the option of the
registrant--
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(i) shall be permitted to correct the voting records and vote at the
registrant's former polling place, upon ora or written affirmation by the
registrant of the new address before an election officia at that polling
place; or

(i) (1) shall be permitted to correct the voting records and vote at a
central location within the same registrar's jurisdiction designated by the
registrar where alist of eligible voters is maintained, upon written
affirmation by the registrant of the new address on a standard form
provided by the registrar at the central location; or

(1) shall be permitted to correct the voting records for purposes of
voting in future elections at the appropriate polling place for the
current address and, if permitted by State law, shall be permitted to
vote in the present election, upon confirmation by the registrant of
the new address by such means as are required by law.

(B) If State law permits the registrant to vote in the current eection upon ora or
written affirmation by the registrant of the new address at a polling place
described in subparagraph (A)(i) or (A)(ii)(I1), voting at the other locations
described in subparagraph (A) need not be provided as options.

(3) If the registration records indicate that a registrant has moved from an address
in the area covered by a polling place, the registrant shall upon ora or written
affirmation by the registrant before an election officia at that polling place that
the registrant continues to reside at the address previousy made known to the
registrar, be permitted to vote at that polling place.

(f) Change of voting address within a jurisdiction. In the case of a change of address, for
voting purposes, of aregistrant to another address within the same registrar's jurisdiction, the
registrar shall correct the voting registration list accordingly, and the registrant's name may not be
removed from the officia list of eligible voters by reason of such a change of address except as
provided in subsection (d).
(9) Conviction in Federal court.
(1) On the conviction of aperson of afelony in adistrict court of the United States, the
United States attorney shall give written notice of the conviction to the chief State
election official designated under section 10 of the State of the person's residence.
(2) A notice given pursuant to paragraph (1) shal include--
(A) the name of the offender;
(B) the offender's age and residence address;
(C) the date of entry of the judgment;

(D) adescription of the offenses of which the offender was convicted; and
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(E) the sentence imposed by the court.

(3) Onrequest of the chief State election official of a State or other State officia with
responsibility for determining the effect that a conviction may have on an offender's
qudification to vote, the United States attorney shdl provide such additional information
as the United States may have concerning the offender and the offense of which offender
was convicted.

(4) If aconviction of which notice was given pursuant to paragraph (1) is overturned, the
United States attorney shall give the official to whom the notice was given written notice
of the vacation of the judgment.

(5) The chief State eection officia shall notify the voter registration officials of the local
jurisdiction in which an offender resides of the information received under this
subsection.

(h) [Omitted]
(i) Public disclosure of voter registration activities.

(1) Each State shal maintain for at least 2 years and shall make available for public
ingpection and, where available, photocopying at a reasonable cost, al records
concerning the implementation of programs and activities conducted for the purpose of
ensuring the accuracy and currency of officid lists of eligible voters, except to the extent
that such records relate to a declination to register to vote or to the identity of a voter
registration agency through which any particular voter is registered.

(2) The records maintained pursuant to paragraph (1) shall include lists of the names and
addresses of al persons to whom notices described in subsection (d)(2) are sent, and
information concerning whether or not each such person has responded to the notice as of
the date that inspection of the records is made.

() "Registrar's jurisdiction" defined. For the purposes of this section, the term "registrar's
juridiction” means--

(1) anincorporated city, town, borough, or other form of municipdity;

(2) if voter regigtration is maintained by a county, parish, or other unit of government

that governs alarger geographic area than a municipdity, the geographic area
governed by that unit of government; or

(3) if voter registration is maintained on a consolidated basis for more than one
municipality or other unit of government by an office that performs al of the
functions of avoting registrar, the geographic area of the consolidated municipalities
or other geographic units.

42 U.S.C. § 1973gg-7. Federal coordination and regulations

(@) In general. The Federa Election Commisson—
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() in consultation with the chief election officers of the States, shall prescribe such
regulations as are necessary to carry out paragraphs (2) and (3);

(2) in consultation with the chief eection officers of the States, shall develop a mail voter
registration application form for elections for Federa office;

(3) not later than June 30 of each odd-numbered year, shal submit to the Congress a
report assessing the impact of this Act on the administration of elections for Federal
office during the preceding 2-year period and including recommendations or
improvements in Federal and State procedures, forms, and other matters affected by this
Act; and

(4) shall provide information to the States with respect to the responsibilities of the States
under this Act.

(b) Contents of mail voter registration form. The mail voter registration form developed under
subsection (8)(2)--

(1) may require only such identifying information (including the signature of the
applicant) and other information (including data relating to previous registration by the
applicant), asis necessary to enable the appropriate State election officia to assess the
eligibility of the applicant and to administer voter registration and other parts of the
election process,

(2) shal include a statement that--
(A) specifies each digibility requirement (including citizenship);
(B) contains an attestation that the applicant meets each such requirement; and
(C) requires the signature of the applicant, under penalty of perjury;

(3) may not include any requirement for notarization or other forma authentication; and

(4) shdl include, in print that isidentical to that used in the attestation portion of the
application--

(i) the information required in section 8(8)(5)(A) and (B) [42 USCS § 1973gg-
6(@()(A), (B)];

(i) a statement that, if an applicant declines to register to vote, the fact that the
applicant has declined to register will remain confidential and will be used only
for voter registration purposes; and

(i) a statement that if an applicant does register to vote, the office at which
the applicant submits a voter registration application will remain confidentia
and will be used only for voter registration purposes.
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§ 1973gg-8. Designation of chief State election official

Each State shall designate a State officer or employee as the chief State election officia to be
responsible for coordination of State responsbilities under this Act.

§ 1973gg-9. Civil enforcement and private right of action

(a) Attorney General. The Attorney General may bring a civil action in an appropriate district
court for such declaratory or injunctive relief asis necessary to carry out this Act.

(b) Private right of action.

(1) A person who is aggrieved by aviolation of this Act may provide written notice of the
violaion to the chief election official of the State involved.

(2) If the violation is not corrected within 90 days after receipt of a notice under
paragraph (1), or within 20 days after receipt of the notice if the violation occurred within
120 days before the date of an election for Federa office, the aggrieved person may bring
acivil action in an appropriate district court for declaratory or injunctive relief with

respect to the violation.

(3) If the violation occurred within 30 days before the date of an election for Federal
office, the aggrieved person need not provide notice to the chief election officia of the
State under paragraph (1) before bringing a civil action under paragraph (2).

(c) Attorney's fees. Inacivil action under this section the court may alow the prevailing party
(other than the United States) reasonable attorney fees, including litigation expenses, and costs.

(d) Relation to other laws.
(1) Therights and remedies established by this section are in addition to dl other rights
and remedies provided by law, and neither the rights and remedies established by this
section nor any other provision of this Act shall supersede, restrict, or limit the
gpplication of the Voting Rights Act of 1965 (42 U.S.C. 1973 et seq.).

(2) Nothing in this Act authorizes or requires conduct that is prohibited by the VVoting
Rights Act of 1965 (42 U.S.C. 1973 et seq.).

42 U.S.C. § 1973gg-10. Criminal penalties
A person, including an election officia, who in any dection for Federa office--

(1) knowingly and willfully intimidates, threatens, or coerces, or attempts to intimidate,
threaten, or coerce, any person for--

(A) registering to vote, or voting, or attempting to register or vote;

(B) urging or aiding any person to register to vote, to vote, or to attempt to
register or vote; or
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(C) exercising any right under this Act; or

(2) knowingly and willfully deprives, defrauds, or attempts to deprive or defraud the
resdents of a State of afair and impartially conducted election process, by--

(A) the procurement or submission of voter registration applications that are
known by the person to be materialy fase, fictitious, or fraudulent under the
laws of the State in which the election is held; or

(B) the procurement, casting, or tabulation of ballots that are known by the
person to be materialy false, fictitious or fraudulent under the laws of the State
in which the election is held, shal be fined in accordance with title 18, United
States Code (which fines shall be paid into the general fund of the Treasury,
miscellaneous receipts (pursuant to section 3302 of title 31, United States Code),
notwithstanding any other law), or imprisoned not more than 5 years, or both.

Civil Rights Act

42 U.S.C. § 1983. Civil action for deprivation of rights

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Consgtitution and laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper proceeding for redress, except that in any action
brought against ajudicia officer for an act or omission taken in such officer's judicia capacity,
injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief
was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to
the District of Columbia shall be considered to be a statute of the District of Columbia.

Crimes Against One’s Civil Rights

42 U.S.C. § 1988. Proceedings in vindication of civil rights

(a) Applicability of statutory and common law. The jurisdiction in civil and crimina matters
conferred on the district and circuit courts [district courts] by the provisions of this Title, and of
Title"CIVIL RIGHTS," and of Title"CRIMES;," for the protection of al personsin the United
States in their civil rights, and for their vindication, shal be exercised and enforced in conformity
with the laws of the United States, so far as such laws are suitable to carry the same into effect;
but in al cases where they are not adapted to the object, or are deficient in the provisions
necessary to furnish suitable remedies and punish offenses against law, the common law, as
modified and changed by the congtitution and statutes of the State wherein the court having
jurisdiction of such civil or crimina cause is held, so far as the same is not inconsistent with the
Congtitution and laws of the United States, shall be extended to and govern the said courtsin the
trial and disposition of the cause, and, if it isof acrimina nature, in the infliction of punishment
on the party found guilty.
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(b) Attorney's fees. Inany action or proceeding to enforce a provision of sections 1977, 1977A,
1978, 1979, 1980, and 1981 of the Revised Statutes[42 USCS § § 1981-1983, 1985, 1986, title
IX of Public Law 92-318 [20 USCS § § 1681 et seq.], the Religious Freedom Restoration Act of
1993, the Religious Land Use and Ingtitutionalized Persons Act of 2000, title VI of the Civil

Rights Act of 1964 [42 USCS § § 2000d et seq.], or section 40302 of the Violence Against
Women Act of 1994, the court, in its discretion, may alow the prevailing party, other than the
United States, a reasonable attorney's fee as part of the costs, except that in any action brought
againg ajudicia officer for an act or omission taken in such officer'sjudicia capacity such

officer shall not be held liable for any costs, including attorney's fees, unless such action was
clearly in excess of such officer'sjurisdiction.

(c) Expert fees. In awarding an attorney's fee under subsection (b) in any action or proceeding to
enforce a provision of sections 1977 or 1977A of the Revised Statutes [42 USCS § § 1981 or
19814, the court, in its discretion, may include expert fees as part of the attorney's fee.

Americans With Disabilities Act (ADA)

42 U.S.C. § 12133

The remedies, procedures, and rights set forth in section 505 of the Rehabilitation Act of 1973 (29
U.S.C. 794a) shall be the remedies, procedures, and rights this title provides to any person
aleging discrimination on the basis of disability in violation of section 202 [42 USCS § 12132].

42 U.S.C. § 12134

(a) In general. Not later than 1 year after the date of enactment of this Act [enacted July 26,
1990], the Attorney Genera shall promulgate regulations in an accessible format that implement
this subtitle. Such regulations shall not include any matter within the scope of the authority of the
Secretary of Trangportation under section 223, 229, or 244 [42 USCS § 12143, 12149, or 12164].

(b) Relationship to other regulations. Except for "program accessibility, existing facilities”,
and "communications’, regulations under subsection (@) shal be consistent with this Act and with
the coordination regulations under part 41 of title 28, Code of Federa Regulations (as
promulgated by the Department of Health, Education, and Welfare on January 13, 1978),
applicable to recipients of Federal financia assistance under section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 794). With respect to "program accessibility, existing facilities', and
"communications', such regulations shal be consstent with regulations and analysis asin part 39
of title 28 of the Code of Federa Regulations, applicable to federaly conducted activities under
such section 504.

(c) Standards. Regulations under subsection (&) shall include standards applicable to facilities
and vehicles covered by this subtitle, other than facilities, stations, rail passenger cars, and
vehicles covered by subtitle B. Such standards shall be consistent with the minimum guidelines
and requirements issued by the Architectural and Transportation Barriers Compliance Board in
accordance with section 504(a) of thisAct [42 USCS § 12204(a)].
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Section 7 of the Privacy Act of 1974 (uncodified)
Disclosure of social security number.

"(@ (1) It shdl beunlawful for any Federal, State or local government agency to deny to any
individual any right, benefit, or privilege provided by law because of such individua's refusa to
disclose his socia security account number.

"(2) the provisions of paragraph (1) of this subsection shall not apply with respect to--
"(A) any disclosure which is required by Federa statute, or

"(B) the disclosure of asocia security number to any Federal, State, or local
agency maintaining a system of records in existence and operating before
January 1, 1975, if such disclosure was required under statute or regulation
adopted prior to such date to verify the identity of an individud.

"(b) Any Federa, State, or local government agency which requests an individual to disclose his
socia security account number shall inform that individual whether that disclosure is mandatory
or voluntary, by what statutory or other authority such number is solicited, and what uses will be
made of it."

P.L. 93-579, § 7, 88 Stat. 1909

Code of Federal Regulations
28 CFR 35.130

(@ No qudified individud with a disability shall, on the basis of disability, be excluded from
participation in ar be denied the benefits of the services, programs, or activities of a public entity,
or be subjected to discrimination by any public entity.

(b) (1) A public entity, in providing any aid, benefit, or service, may not, directly or through
contractual, licensing, or other arrangements, on the basis of disability --

(i) Deny aqudified individua with a disability the opportunity to participatein or  benefit
from the aid, benefit, or service;

(i) Afford a qudified individua with a disability an opportunity to participate in or benefit
from the aid, benefit, or service that is not equd to that afforded others;

(iii) Provide a qudified individual with a disability with an aid, benefit, or service that is not
as effective in affording equal opportunity to obtain the same result, to gain the same benefit,
or to reach the same level of achievement as that provided to others;

(iv) Provide different or separate aids, benefits, or services to individuas with disabilities or
to any class of individuals with disabilities than is provided to others unless such action is
necessary to provide qualified individuals with disabilities with aids, benefits, or services that
are as effective as those provided to others;

(v) Aid or perpetuate discrimination against aqudified individud with a disability by
providing significant assistance to an agency, organization, or person that discriminates on

Background Report of the Task Force on Legal and Constitutional 1ssues
National Commission on Federal Election Reform

Page 92



the basis of disability in providing any aid, benefit, or service to beneficiaries of the public
entity's program;

(vi) Deny a qudified individua with a disability the opportunity to participate as a member
of planning or advisory boards,

(vii) Otherwise limit a qudified individua with a disability in the enjoyment of any right,
privilege, advantage, or opportunity enjoyed by others receiving the aid, benefit, or service.

(2) A public entity may not deny a qudified individua with a disability the opportunity to
participate in services, programs, or activities that are not separate or different, despite the
existence of permissibly separate or different programs or activities.

(3) A public entity may not, directly or through contractual or other arrangements, utilize
criteria or methods of administration:

(i) That have the effect of subjecting qualified individuas with disabilities to
discrimination on the basis of disability;

(i1) That have the purpose or effect of defeating or substantialy impairing
accomplishment of the objectives of the public entity's program with respect to
individuas with disabilities; or

(iii) That perpetuate the discrimination of another public entity if both public entities are
subject to common administrative control or are agencies of the same State.

(4) A public entity may not, in determining the site or location of a facility, make selections -

() That have the effect of excluding individuas with disabilities from, denying them the
benefits of, or otherwise subjecting them to discrimination; or

(il) That have the purpose or effect of defeating or substantially impairing the
accomplishment of the objectives of the service, program, or activity with respect to
individuas with disabilities.
(5) A public entity, in the selection of procurement contractors, may not use criteria that
subject qudified individuals with disabilities to discrimination on the basis of disahility.

(6) A public entity may not administer alicensing or certification program in a manner that
subjects qudified individuas with disabilities to discrimination on the basis of disability, nor
may a public entity establish requirements for the programs or activities of licensees or
certified entities that subject qualified individuas with disabilities to discrimination on the
basis of disability. The programs or activities of entities that are licensed or certified by a
public entity are not, themselves, covered by this part.

(7) A public entity shall make reasonable modifications in policies, practices, or procedures
when the modifications are necessary to avoid discrimination on the basis of disability,
unless the public entity can demonstrate that making the modifications would fundamentally
alter the nature of the service, program, or activity.

(8) A public entity shal not impose or apply digibility criteria that screen out or tend to
screen out an individud with adisability or any class of individuas with disabilities from
fully and equally enjoying any service, program, or activity, unless such criteria can be
shown to be necessary for the provision of the service, program, or activity being offered.
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() Nothing in this part prohibits a public entity from providing benefits, services, or advantages
to individuas with disabilities, or to a particular class of individuals with disabilities beyond
those required by this part.

(d) A public entity shall administer services, programs, and activities in the most integrated
setting gppropriate to the needs of qudified individuals with disabilities.

(e) (1) Nothing in this part shall be construed to require an individual with a disability to accept
an accommodation, aid, service, opportunity, or benefit provided under the ADA or this part
which such individual chooses not to accept.

(2) Nothing in the Act or this part authorizes the representative or guardian of an individual
with a disability to decline food, water, medical treatment, or medical services for that
individual.
(f) A public entity may not place a surcharge on a particular individua with a disability or any
group of individuals with disahilities to cover the costs of measures, such as the provison of
auxiliary aids or program accessibility, that are required to provide that individual or group with
the nondiscriminatory treatment required by the Act or this part.

(9) A public entity shall not exclude or otherwise deny equal services, programs, or activitiesto
an individua or entity because of the known disability of an individua with whom the individua
or entity is known to have a relationship or association.
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2 Id.

2 Id. at 545 (Souter, J., dissenting).

% Greidinger v. Davis, 988 F.2d 1344, 1352-55 (4" Cir. 1993).

3 Id.a 1354 n. 11.

32 357 U.S. 449 (1958).

3 Smith v. Allwright, 321 U.S. 649 (1944). See also Terry v. Adams, 345 U.S 461 (1953) (private,

al-white association whose unofficial endorsement was controlling in Democratic primary was subject to
constitutional limitations because association played an "integral role" in the politics of county).

34 479 U.S. 208 (1986).

% Id. at 224,

36 Storer v. Brown, 415 U.S. 724, 730 (1974).

3 Timmonsv. Twin Cities AreaNew Party, 520 U.S. 351, 358-59 (1997).

38 Tashjian, 479 U.S. 208.

3 San Francisco County Cent. Democratic Comm. v. Eu, 826 F.2d 814 (1987).
40 California Democratic Party v. Jones, 530 U.S. 567 (2000).

4 384 U.S. 214 (1966).
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42 Id. a 220 (italicsadded).

a3 838 F.2d 380 (9th Cir. 1988).

4 1d. & 385.

5 Id, a 387.

46 Id. at 385.

4 CBSInc. v. Smith, 681 F. Supp. 794 (S.D. Fla. 1988) (150 foot no-polling zone); NBC v. Cleland,

697 F. Supp. 1204 (N.D. Ga. 1988) (250 foot zone); NBC v. Colburg, 699 F. Supp. 241 (D. Mont. 1988)
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48 Cleland, 697 F. Supp. at 1215.

49 Pell v. Pecunier, 417 U.S. 817 (1974); Saxbe v. Washington Post Co., 417 U.S. 843 (1974).

S0 U.S. Const. Art. 1,83.cl. 1.

st See Harper, 383 U.S. 663.

2 121 S. Ct. 1029 (2001).

3 Id. a 1038 (2001) (quoting Smiley v. Holm, 285 U.S. 355, 366 (1932)).

4 Roudebush v. Hartke, 405 U.S. 15, 24-25 (1972) (authority to regulate recount of elections);

United States v. Gradwell, 243 U.S. 476, 483 (1917) (full authority over federal election process from
registration to certification of results);

%5 InreCoy, 127 U.S. 731, 752 (1888) (authority to regulate conduct at any election coinciding with
federal contest); Ex parte Clarke, 100 U.S. 399, 404 (1879) (authority to punish state election officers for
violation of state duties vis-a-vis Congressional elections).

%6 U.S. Const. Art. I, 82, cl. 1 (House of Representatives); U.S. Const. Amend. X V11, § 1 (Senate).
57 Foster v. Love, 522 U.S. 67, 69 (1997) (internal quotation marks and citations omitted).

%8 Id. a 72 n.2 (quoting Smiley v. Holm, 285 U.S. at 366).

%9 Ex parte Siebold, 100 U.S. 371, 383-84 (1880).

g0 121 S.Ct. at 1037-38 (internal quotations and citations omitted).

61 See, e.g., ACORN v. Miller, 129 F.3d 833 (6™ Cir. 1997); ACORN v. Edgar, 56 F.3d 791 (7" Cir.
1995); Voting Rights Coalition v. Wilson, 60 F.3d 1411 (9th Cir. 1995).

62 United Statesv. McCranie, 169 F.3d 723, 727 (11" Cir. 1999).

63 See 42U.SC. § 1971(b).

o4 290 U.S. 534 (1934).

& Id. at 545 (internal citation omitted); accord, ACORN v. Miller, 129 F.3d at 836 n.1 (“While
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Article | section 4 mentions only the election of Senators and Representatives, Congress has been granted
authority to regulate presidential elections”).

66 The one exception might be the selection of the District of Columbia sthree electors. Even here,

however, current federal criminal law dealing with election fraud applies to elections conducted in part to
select “any candidate for the office of ... Delegate from the District of Columbia.” 42 U.S.C. § 1973i.

&7 See, e.g., Harper, 383 U.S., 663.

&8 See Katzenbach v. Morgan, 384 U.S. 641 (1966). The Fifteenth Amendment, which targetsracial
discrimination in voting, contains asimilar enforcement clause, to which the Supreme Court has given a
similarly expansivereading. See South Carolinav. Katzenbach, 383 U.S. 301 (1966). So do the 13, 19",
239 24™ and 26" Amendments.

69 See 42 U.SC. §1973(e); 42 U.S.C. § 1988.

70 521 U.S. 507 (1997).

" 42 U.S.C. § 2000bb-1.

e City of Boerne, 521 U.S. at 517.

& Id. a 518, 520 (quoting Fitzpatrick v. Bitzer, 427 U.S. 445, 455 (1976)).

“ See, e.g., Board of Trusteesv. Garrett, 121 S.Ct. 955 (2001); Kimel v. Florida Board of Regents,

528 U.S. 62 (2000); College Savings Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 527 U.S.
627 (1999).

& United States v. Morrison, 529 U.S. 598 (2000).

e 121 S.Ct. 955 (2001).
e Asthemagjority putit: “Our consideration islimited to the present circunstances, for the problem
of equal protection in election processes generally presents many complexities.” 121 S.Ct. at 532. Thetwo
dissenting justices made clear that Bush v. Gore would not extend so far: “It istrue that the Equal
Protection Clause does not forbid the use of avariety of voting mechanismswithin ajurisdiction, even
though different mechanisms will have different levels of effectivenessin recording voters' intentions;
local variety can bejustified by concerns about cost, the potential value of innovation, and soon.” Id. at
545 (Souter, J., dissenting).

8 United Statesv. Butler, 297 U.S. 1, 66 (1936).

9 Id. a 65.
8 Its future robustness is somewhat less certain. Will a Supreme Court that has restricted
Congress's powers under the Commerce Clause and the Fourteenth Amendment leave the sweeping scope
of the Spending Clause untouched? Thisis currently an issue of substantial discussion among
constitutional lawyers and the subject of much scholarly commentary. See, e.g., Lynn A. Baker,
Conditional Federal Spending After Lopez, 95 COLUM. L. REV. 1911 (1995).

81 483 U.S. 203 (1987).

82 Id. at 207; see also New York v. United States, 505 U.S. 144, 166 (1992) (applying the same test
and finding Congress’ use of the Spending Clause to create incentives for statesto deal with low-level
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radioactive wastes was appropriate).

8 Heart of AtlantaMotel v. United States, 379 U.S. 241 (1964), and Katzenbach v. McClung, 379
U.S. 294 (1964).
84 See Seminole Tribev. Florida, 517 U.S. 44 (1996).

8 See generally Pamela S. Karlan, The Irony of Immunity.: The Eleventh Amendment, Irreparable

Injury, and Section 1983,53 STAN. L. REv. ___ (forthcoming 2001).

8 United Statesv. Morrison, 120 S.Ct. 1740 (2000); United Statesv. Lopez, 514 U.S. 549 (1995).
87 U.S. Const., amend. X1V, § 2.

88 2U.SC. §24(a).

8 United States Department of Commerce v. Montana, 503 U.S. 442 (1992).
% Id. at 464.
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to itsauthority under the enforcement clauses of various constitutional amendments, particularly section 5
of the Fourteenth Amendment.

9 3USC.§5.

100 Id.; see Bush v. Palm Beach County Canvassing Bd., 121 S. Ct. 471, 474 (2000).

101 U.S. Const., Amend. XII.

102 Id.

103 Id.

104 42U.SC. § 1971 et seq.

105 See, e.g., Oregon v. Mitchell, 400 U.S. 112, 132-34 (1970).
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109 See, e.g., Board of Trusteesv. Garrett, 121 S. Ct. 955, 967 (2001).
110 42U.SC.§1973c.

1 Id. § 1973

112 See, e.g., Hunt v. Cromartie, 121 S. Ct. 1452 (2001); Miller v. Johnson, 515 U.S. 900 (1995);
Shaw v. Reno, 509 U.S. 630 (1993).

113 42 U.SC. § 19730(b).
114 Id. § 1973b(a).
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South Caralina, Texas, and Virginia; some counties within California, Florida, New Y ork, North Carolina,
and South Dakota; and some townships within Michigan and New Hampshire. 51 C.F.R. App. (2000).
116 42U.SC.§1973c.

117 1d.

118 1d.

119 See text and tables available at http://www.usdoj.gov/crt/voting/sec_5/about.htm.

120 Allenv. State Bd. of Elections, 393 U.S. 544 (1969).

121 Id. at 555.

122 Young v. Fordice, 520 U.S. 273, 283 (1997); Perkinsv. Matthews, 400 U.S. 379, 387-88 (1971).
123 Allen, 393 U.S. 544, 566-67.

124 Beer v. United States, 425 U.S. 130 (1976).

125 Reno v. Bossier Parish Sch. Bd., 528 U.S. 320 (2000).

126 Bolden, 446 U.S. at 61.

127 See, e.g., Davis v. Bandemer, 478 U.S. 109 (1986); Whitcomb v. Chavis, 403 U.S. 124 (1974);
Whitev. Regester, 412 U.S. 755 (1973).

128 Abrams v. Johnson, 521 U.S. 74, 90-91 (1997); Bolden, 446 U.S. at 80.
129 Thornburg v. Gingles, 478 U.S. 30, 35 (1986).
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131 1d.
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Id. See S. Rep. No. 97-417, 97th Cong., 2d Sess. (May 1982).

Gingles, 478 U.S. a 36-37 (1986)(quoting S. Rep. N0.97-417, at 28-29 (1982)).

Id. a 37 (quoting S. Rep. No. 97-417, a 29 (1982)).
See, e.g., Miller v. Johnson, 515 U.S. 900, 906-07 (1995); Shaw, at 635.
Shaw v. Reno, 509 U.S. 630 (1993).

Hunt v. Cromartie, 121 S.Ct. 1452 (2001).

See Roberts v. Wamser, 679 F. Supp. 1513 (E.D. Mo. 1987), rev’d on other grounds, 883 F.2d
617 (8th Cir. 1989); United Statesv. Post, 297 F. Supp. 46 (W.D. La. 1969).

See Hernandez v. Woodard, 714 F. Supp. 963 (N.D. 1. 1989).

Compare Wedey v. Collins, 791 F.2d 1255 (6th Cir. 1986) (rejecting 8 2 challenge to felon

disenfranchisement law), with Farrakhan v. Locke, 987 F. Supp. 1304 (E.D. Wash. 1997) (denying motion
to dismiss § 2 claim by disenfranchised felons), and Baker v. Pataki, 85 F.3d 919 (2d Cir. 1996) (en banc
panel evenly divided on whether disenfranchised felons could assert VRA claim).

141

142

143

144

145

Arizona, California, Colorado, Connecticut, Florida, Hawaii, Idaho, Illinois, lowa, Louisiana,

42 U.SC. 8§ 1973(a), 1973b(f)(2).
1d. § 1973(b).
Id. § 19730(f)(3).

Id. §8 1973aa-1a, 19730()(4).

The current jurisdictions covered under the minority language provisions are countiesin Alaska,
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Wisconsin. 55 C.F.R. App. (2000).

146
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150

151

152
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42 U.S.C. § 19730(f)(4).
28 C.F.R. §55.2(b) (2000).
Pub. L. 103-31, Sec. 2, 107, Stat. 77.
285U.S. 355 (1932).
1d. at 366.
United Statesv. Classic, 313 U.S. 299 (1941).
42 U.S.C. § 197309-3(a)(1).
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1d. § 19730g-5(3)(2)-(3).
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159

Id. § 197390-5(3)(4)(B).
1d. § 19739g-6(2)(4).
Id. § 19739g-6(b).

1d. § 1973gg-6(c)-(d).

1d. 8 1973gg-6(e). Although thetitle of this subsection limits the fail-saf e voting requirements to

those registrants who have failed to return the form the registrar has sent to confirm their addresses and the
senate and house reports suggest a similar limitation, the words below the title do not include this limitation
and the Federal Election Commission since 1994 hasinterpreted these provisions as applying to al
registrants. FEDERAL ELECTION COMMISSION, IMPLEMENTING THE NATIONAL VOTER REGISTRATION ACT
OF 1993 REQUIREMENTS ISSUES APPROACHES, AND EXAMPLES6-1,-2 (1994). No reported court cases
address this ambiguity and state and localities appear to have followed the FEC’ sinterpretation.

160

161

162

163

164

1d. §197399-9(a).
1d. §1973g9-9(b).
1d. §197399-9(C).
1d. §405(0)()(C)(i)-

“Elections: |ssues Affecting Military and Overseas Absentee Voters,” Statement of David M.

Walker, Comptroller General of the United States for the Subcommittee on Military Personnel, Committee
on Armed Forces, House of Representatives, May 9, 2001, p.1.
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174
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42U.SC. §1973ff-3.
1.

1d. § 1973ff-1(1).

1d. § 1973ff-6(5)(B)-(C).
1d. § 1973f-1(2).

Id. § 1973ff-1(3).

1d. § 1973ff-2(e)-(f).

1d. § 1973ff-2(b)(2)-(3).

1d. § 1973ff-2(b)(1).

1d. § 1973ff-2(c) (1)-(2).

.

1d. § 1973ff-2()(3).

Dipietrae v. City of Philadelphia, 666 A.2d 1132 (1995), aff’d 673 A.2d 905, 543 Pa. 591 (1996).
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178 42 U.S.C. § 1973ee-4(a)(italics added).

179 Id. § 1973ee-6(1).

180 Id. § 1973ee-4(a) & (c). Although 42 U.S.C. § 1983 normally allows suits for both damages and
injunctiverelief against government officials and local (but not state) governments that deprive acitizen of
any right secured by either the Constitution or federal law, there is one important limitation to the
availability of § 1983 in cases based on the violation of federal statutes (as opposed to deprivations of
constitutional rights). Congress can foreclose aremedy under 8 1983 "expressly, by forbidding recourse to
§ 1983 in the statute itself, or impliedly, by creating a comprehensive enforcement scheme that is
incompeatible with individual enforcement under 8 1983." Blessing v. Freestone, 520 U.S. 329, 341 (1997).

In Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453 U.S. 1, 13 (1981), for

example, the Court held that the "unusually elaborate enforcement provisions" of two environmental
statutes—which required prior notice to federal and state authorities and authorized only prospective
relief—foreclosed damages suits under § 1983. Applying Sea Clammers, the Fourth Circuit held that the
Americans with Disabilities Act likewise provided a comprehensive remedial scheme and thus did not
permit use of § 1983. Zombro v. Baltimore City Police Dep't, 868 F.2d 1364 (4th Cir. 1989). Itisnot

entirely clear whether the detailed exhaustion requirement and remedial scheme of the VAEH would also
be held to preclude § 1983 actions, which permit damages and

attorneys' fees.

181 28CFR.§35.130.
182 42 U.SC. § 12134(3).

183 Id. § 12133 (providing remedies available under 29 U.S.C. § 794a (The Rehabilitation Act), which
include private actions for damages and attorneys fees).

184 121 S.Ct. 955 (2001).

185 New York v. County of Delaware, 82 F. Supp.2d 12 (N.D.N.Y. 2000)(preliminary injunction);
New Y ork v. County of Delaware, 2000 U.S. Dist. Lexis 12595 (N.D.N.Y. Aug. 16, 2000).

186 Lightbourn v. County of El Paso, 904 F.Supp. 1429, 1433 (W.D.Tex. 1995), rev’d on other
grounds, 118 F.3d 421 (5™ Cir. 1997), and vacated 127 F.3d 33 (5" Cir. 1997).

187 Lightbourn v. Garza, 118 F.3d 421 (5™ Cir. 1997).

188 Tex. Elec. Code § 122.0111; see also 1 Tex. Admin. Code § 81.57; Tex. Elec. Code § 43.034.
189 Nelson v. Miller, 170 F.3d 641 (6" Cir. 1999).

190 Lightbourn v. County of El Paso, 118 F.3d 421 (5™" Cir. 1997).

191 418 U.S. 24 (1974).

192 U.S. Const., Amend X1V, Sec. 2 (emphasis added).

193 Frequently Asked Questions About Election Day and Voting Procedures (visited June 19, 2001)

http://www.fec.gov/pages/fagvdayprocedures.htm

194 See Gingles, 478 U.S. at 36-37 (1986) (quoting S. Rep. No. 97-417, at 28-29 (1982)).

195 United Statesv. Gradwell, 243 U.S. 476, 485 (1917).
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196 Compare Hendon v. North Carolina State Bd. of Elec., 710 F.2d 177, 181 (4th Cir. 1983) (“A state
may employ diverse methods of voting, and the methods by which avoter casts his vote may vary
throughout the state.”) with Bushv. Gore, 121 S, Ct. 525, 530-31 (2000) (holding that lack of rules
resulting in “unequal evaluation of ballots. . . . isnot a process with sufficient guarantees of equal
treatment”), and NAACP v. Harris, No.01-Civ-120-Gold (S.D. Fla) (class-action complaint alleging 14th
Amendment equal protection and VRA § 2 claims arising from non-uniform election practices and
machinery).

197 U.S. Const. Art. I, § 4,dl. 1.

198 See Foster v. Love, 522 U.S. 67, 69 (1997) (“[I]t iswell settled that the Elections Clause grants
Congress the power to override state regulations by establishing uniform rules for federal elections, binding
on the States. The regulations made by Congress are paramount to those made by the State legislature; and
if they conflict therewith, the latter, so far as the conflict extends, ceases to be operative.”) (internal
quotation marks and citations omitted).

199 Cook v. Gralike, 121 S. Ct. 1029, 1038 (2001) (describing the term “manner” as encompassing
“matters like notices, registration, supervision of voting, protection of voters, prevention of fraud and
corrupt practices, counting of votes, duties of inspectors and canvassers, and making and publication of
election returns’) (quoting Smiley v. Holm, 285 U.S. 355, 366 (1932)).

200 U.S. Const., Art. 1,8 8,dl. 1.
201 See, e.g., South Dakotav. Dole, 483 U.S. 203 (1987).

202 See Roberts, 679 F. Supp. 1513 (holding that refusal to manually review cast ballots rejected by
punch card tabulation equipment which resulted in rejection of large numbers of ballots cast by black
votersviolated § 2), rev’d on other grounds, 883 F.2d 617 (8th Cir. 1989); United States v. Post, 297 F.
Supp. 46 (W.D. La. 1969) (holding that changing voting machine such that pulling lever for political
party’s candidates did not cast vote for one of that party’ s candidates, contrary to previousinstructions,
violated § 2).

203 384 U.S. 214.
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